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Foreword

I am very pleased and honoured to write this Foreword.
For a while, there was a signiﬁcant debate around the question whether one
should speak of sports law, or whether it should rather be sport and the law. The
argument was that sports law was no more than various other ﬁelds of law applied
in the context of sport.
However, it has long since become clear that sport poses various unique questions to the law and that various aspects of sport are regulated in ways that have no
equivalent in other spheres of business and governance. For instance, safeguarding
the integrity of sport against practices, such as doping and match-ﬁxing, hardly has
any clear parallels outside the world of sport. In addition, the International Olympic
Committee enjoys a special legal status, similar to that enjoyed by international
organisations in public international law. As a result, it is now generally accepted
that sports law is a distinct subject worthy of recognition, study and research in its
own right.
This work by Prof. Dr. Ian Blackshaw is a testament to that.
Professor Blackshaw has succeeded in providing, within a very limited space, a
broad glimpse of sports law as a subject and the various intricacies that it holds.
Any one of the topics addressed in this work on its own can be the subject of a
major textbook. To condense all of this into a single overarching work in a way that
maintains the signiﬁcance of each part and explains it in sufﬁcient detail so that the
reader can understand how it impacts on sport requires a lot of skill and expertise—
the kind of skill and expertise that one can only acquire with decades of experience
in this ﬁeld of law. And there are few who can challenge Prof. Blackshaw for his
vast experience, skill and expertise in sports law.
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Foreword

This work provides a handy guide to sports administrators, coaches and participants with little knowledge of the law. It also provides a handy overview of the
subject, which experienced sports lawyers and scholars can consult to get a basic
understanding of an issue before seeking further guidance from more specialised
and more detailed works.
January 2017

Prof. Dr. Steve Cornelius
International Sports Law Centre
University of Pretoria
Pretoria, South Africa

Preface

Sport has been practised and followed from ancient times to the present day, when
it is now a multi-billion dollar ‘industry’ in its own right. There is so much at stake
not only on but also off the ﬁeld of play to engage sports fans and also a wider
general audience.
Consequently, sport today is not conﬁned only to the back pages of newspapers,
but is increasingly ﬁnding its way onto the front pages as well. Sports cases and
developments are also widely covered in other non-print media, especially on the
Internet and other digital platforms, as news stories in their own right.
This is especially true of doping cases, which, sadly, are on the increase, despite
the efforts of such bodies as the World Anti-Doping Agency, and regularly hit the
headlines. In addition, other sports cases and disputes, dealt with, as part of an
ever-increasing workload, by the Court of Arbitration for Sport, are also ﬁnding
their way into our 24/7 media and becoming a staple part of our daily general and
sporting news diet.
Sports law is likewise developing apace, as a subject in its own right, and is
being studied more and more by a wider constituency at all levels of interest and
competency. There is thus a need, not only amongst students, lawyers, accountants
and sports marketers, promoters and agents, but also amongst sports administrators,
for some basic and general knowledge of the legal aspects of sport.
This introductory guide is intended, therefore, to satisfy these needs, which are
not currently being met in the present sports law literature. This book will also, we
believe, ﬁnd a market amongst general readers interested in the subject and sports
followers and fans as well.
Although, within the ambit of the book, the topics covered are necessarily
selective, sports law being a vast subject, the author and publishers believe that the
topics are representative of many of the issues that face the world of sport and also
claim the attention of the media at the present time. However, the phenomenal rise
of ‘E-Sports’ - competitive video gaming - deserves, at least, a passing reference: in
2016, E-Sports generated revenues of US$493 million and reached a global audience of 320 million followers, and are poised to becoming an Olympic sport in the
near future!
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Preface

Throughout the book, the reader is referred to articles, publications and other
materials and resources that provide further information and critical analysis on the
various subjects treated in the text and thus enhance its value and usefulness.
The Law is stated as at 1 January 2017, according to the sources available at that
date.
Cambridge, UK
January 2017

Prof. Dr. Ian S. Blackshaw
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Chapter 1

Introduction

Abstract In this introductory chapter to the book, we consider sport as a social
phenomenon and also, nowadays, as a lucrative global business; we also seek to
deﬁne sport in terms of its political, social and health aspects at the grass roots and
elite levels. Additionally, we refer to a number of issues facing sport in the modern
technological world, including doping and corruption, that are covered in the book.











Keywords Olympism IOC Olympic Charter Paralympism IPC Council of
Europe The Sports Industry



Sport is an integral part of society throughout the world and has been practised, in
some form or another, since ancient times. For example, sporting events were an
essential and popular part of the social calendars of Ancient Greece and Imperial
Rome.
Indeed, according to the Olympic Charter,1 the practice of sport is a human right
which is to be enjoyed without any kind of discrimination:
Every person must have the possibility of practising sport, without discrimination of any
kind and in the Olympic spirit, which requires mutual understanding with a spirit of
friendship, solidarity and fair play.2

1

In force as from 2 August 2016.
Paragraph 4, Fundamental Principles of Olympism, Olympic Charter. IOC website: www.
olympic.org.
2
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Likewise, the International Paralympic Committee (IPC) exists
“to enable Paralympic Athletes to achieve sporting excellence” and believes that “all
individuals should enjoy equal access and opportunities for leisure, recreation and
sporting activities, and such rights be granted and guarded by the legal and administrative
systems by the responsible governments and communities”.3

As Prof. Rian Cloete, Director of the Sports Law Centre, at the University of
Pretoria, and Editor of an ‘Introduction to Sports Law in South Africa’,4 points out
in his introductory remarks:
The influence of society on sport is not always positive. Whenever societies have experienced a state of decline, sport as followed suit. During the decline of the Roman Empire in
the ﬁrst ﬁve centuries AD, bribery and corruption were the order of the day and this
impacted on the ancient Olympic Games. One tale tells of the Roman Emperor Nero who
ensured that he would be the only participant in the horse race. Although he did not even
ﬁnish the race, he was crowned victor and Olympic champion! Eventually, things became
so appalling that Emperor Theodosius the Great banned the Olympic Games in 394 AD
after almost a thousand years of competition.5

So, what is sport?
Probably the best deﬁnition is the one provided by the Council of Europe:
Sport means all forms of physical activity which, through casual or organised participation, aim at expressing or improving physical ﬁtness and mental well-being, forming social
relationships or obtaining results in competition at all levels.6

Certainly this is the traditional and generally accepted one, especially when
deciding whether a particular activity claiming to be a sport, usually for funding
purposes, for example, through National Lottery Grants, or for tax purposes, for
example, for claiming exemption from VAT, is or is not a sport.7
Furthermore, according to the Council of Europe, Sport makes diverse
contributions:
[…] to personal and social development through creative activities, recreational pursuits
and the continuous search for improving sporting performance and […] that physical
exercise helps promote both the physical and the mental well-being of individuals.8

Also, according to the IOC, Olympism exists to promote certain characteristics
and qualities of sport as follows:

3

IPC Position Paper on Human Rights. IPC website: www.paralympic.org.
LexisNexis Butterworths, Durban, South Africa, 2005.
5
Ibid., para 1.04.
6
Article 2.1 lit. a, Council of Europe Revised European Sports Charter of 16 May 2001.
7
See the post of 22 September 2015 on the Global Sports Law and Taxation Reports (GSLTR)
website (www.gsltr.com) on ‘Is Bridge a Sport?’ by Prof. Dr. Ian Blackshaw. Also, the post by
Prof. Blackshaw of 16 October 2016 reporting on the English High Court Decision of 15 October
2016 that Bridge is not a sport!
8
Ibid., para 7.
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1. Olympism is a philosophy of life, exalting and combining in a balanced whole the
qualities of body, will and mind. Blending sport with culture and education, Olympism
seeks to create a way of life based on the joy of effort, the educational value of good
example, social responsibility and respect for universal fundamental ethical principles.
2. The goal of Olympism is to place sport at the service of the harmonious development of
humankind, with a view to promoting a peaceful society concerned with the preservation of
human dignity.9

And according to Justice Mukul Mudgal, the Chief Justice of the High Court of
Punjab & Haryana, India:
Sports have also played a key role in nation-building and fostering unity and friendship
between warring nations and hostile communities. For instance, during the 1955
India-Pakistan Test cricket series, an estimated 20,000 Indians were given permission to
attend the Third Test in Lahore creating what one newspaper described as ‘the biggest
mass migration across the frontier since Partition.’10

Mention may also be made of the 1914 Christmas Truce during the Great War of
1914–18 and its famous football match played on Christmas Day of that year
between the warring sides!
Apart from its political, social, cultural and health aspects, all of which are
important, sport is also now an industry in its own right, worth more than 3% of
world trade and 3.7% of the combined GNP of the Member States of the European
Union. Taking association football for example, the world’s most popular and
lucrative sport, top professional footballers, like Wayne Rooney, Captain of both
Manchester United FC and the England National Team, can expect to earn
£260,000 per week!
Such salaries are considered, in some quarters, excessive and obscene—even for
sports’ ‘stars’!
Writing in the UK ‘The Times’ newspaper on 31 August 1994, the doyen of
sports writers, Simon Barnes, had this to say:
Sport is caught up in a spiral of inflation: inflation of interest, inflation of media coverage,
inflation of ﬁnancial possibilities for all concerned. Each one of these feeds on the other’s
increase: the radius of the spiral decreases, the velocity increases, and round and round and
round we whiz, dizzy, disorientated and sometimes more than a trifle sick.
Groggy sporting administrators ﬁnd themselves at permanent loggerheads with life as they
seek to reconcile the two great irreconcilables. The value of sport and its ever-increasing
price.
As sport is seen more than ever before, is followed more closely and is contested more
intensely, so more things go wrong, and more things are seen to go wrong. Sporting bodies
were originally established to organise a bit of serious fun. These days, the same organisations are trying to run billion quid industries. It is hardly surprising that things get out of
step sometime. And, as the spiral tightens and quickens, the anomalies will come at us more
and more often.

9

Paragraphs 1 and 2 Fundamental Principles of Olympism, Olympic Charter.
Law & Sports in India, 2011, LexisNexis, Haryana, India, p. 37.
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Today, his remarks are even more pertinent and valid!
Mention may also be made of the increasing and eye-watering amounts of
transfer fees being paid for football players, culminating in the world-record fee of
almost £90 million paid during the 2016 ‘Summer Transfer Window’ for the French
mid-ﬁelder Paul Pogba to re-join Manchester United FC from the Italian Club
Juventus. When he was transferred from Manchester United to Juventus in 2012,
his transfer value was only worth £800,000!
As far as association football is concerned, therefore, the words of the legendary
Liverpool Football Club Manager, Bill Shankly, ring true even more so today as
when they were ﬁrst uttered several decades ago. Asked if football was a matter of
life and death, he replied: “Oh no! It’s much, much more important than that!”
Football has also provided sports lawyers and administrators with a leading
decision in the European Union (EU), namely, the Jean-Marc Bosman case, which
has changed the landscape of association football for ever. In fact, there is an
important and evolving EU Sports Law, which we cover in the book, and,
notwithstanding ‘Brexit’, may only be disregarded at one’s peril.
With so much money circulating in sport, it is perhaps not surprising that there is
widespread doping—an ever present scourge of sport—and other forms of cheating,
where winning at all costs seems, with an increasing number of sports persons, to
mean more than following the Olympic ideal, holding that it is not the winning but
the participation in sport that counts; corruption, especially at FIFA on an
unprecedented scale, the effects of which are still being felt around the world in the
so-called ‘beautiful game’, and also match-ﬁxing; all of which, sadly, are on the
increase.
In this book, we cover all these issues, as well as the functions and powers of
sports governing bodies at the international and national levels; Sports TV and new
media rights, especially the streaming of sports events through the Internet and
Mobile Phones; sport and human rights, especially the right to a fair trial and
privacy, particularly in gender and doping cases; and dispute resolution, focussing
particularly on the settlement of sports-related disputes by the Court of Arbitration
for Sport (CAS) and the development of a ‘Lex Sportiva’ during its 32 years of
operations.
Finally, we also include brief summaries of some other landmark sports cases
not mentioned elsewhere in the book, which have had—and continue to have—an
important impact on the development of sports law.
The Law is stated as at 1 January 2017, according to the sources available at that
date.

Chapter 2

European and US Models of Sport

Abstract In this chapter, we describe and compare the European and US Sports
Models and reach some general conclusions.
Keywords European Model of Sport

 US Model of Sport  Sports Franchises
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2.4 Conclusion .........................................................................................................................
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Introductory

When it comes to the practice of sport and the organisation and staging of sports
events, Europe punches way above its geographical size and population compared
with the rest of the world. As the European Commission pointed out in para 1.3 of
‘The European Model of Sport: Consultation Document’:
Traditionally the Member States of the European Union have hosted a signiﬁcantly large
percentage of world sports events: for example, 54% of Summer Olympics between 1896–
1996 and 50% of football World Cups between 1930 and 1998. This remarkable concentration of world sport events within the EU has been partly a result of history. Europe
saw the start of the industrial revolution. The ensuing development towards economic and
social progress enhanced the development of sport in Europe. Traditionally has its origins
on the European continent; the Olympic movement, for example, came about as the result
of a European initiative. Moreover, most of the important international sport organisations

© T.M.C. ASSER PRESS and the author 2017
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2 European and US Models of Sport
are based in Europe. Europe can therefore be considered the powerhouse of world sport.
The latest developments are evidence that sport in Europe is very dynamic.1

In view of the importance of sport in Europe, this book will concentrate mainly
on European legal issues and developments, but, as sport is also well developed in
the United States (US), especially when it comes to the marketing of sports persons
and events, a word or two needs to be said on the manner in which sport is
organised in the US (the so-called ‘closed system’) compared with the sports model
which has emerged in Europe (the so-called ‘open system’).
For an in depth study and comparison of the two systems, see the article by Prof.
James Nafziger, entitled, ‘A Comparison of the European and North American
Models of Sports Organisation’.2

2.2

The European Model

The European Model of Sports Organisation is characterised essentially by two
features: the so-called ‘Pyramid Structure’ and the ‘Promotion and Relegation
System’.
Under the ‘Pyramid Structure’, the clubs form the base of the pyramid. Regional
Federations form the next level; the clubs are usually members of these organisations. National Federations, one for each discipline, represent the next level.
Usually all the Regional Federations are members of the respective National
Federation. The apex of the pyramid is formed by the European Federation, which
are organised along the same lines as the National Federations.
The pyramid structure implies interdependence between the levels, not only on
the organisational front, but also on the competitive side, because competitions are
organised on all levels. This can be compared very speciﬁcally with the ‘horizontal
structure’ of US sport, where there is little connection between the professional
leagues and the lower echelons of any particular sport. As far as the system of
‘Promotion and Relegation’ is concerned, this system is also one of the key features
of the European Sport Model. It is designed to reward merit and promote equality of
opportunity and balance competition among teams. The promotion and relegation
system also performs an ethical function by mandating relegation to a lower tier of
any team that has engaged in speciﬁed questionable practices.
In comparison, in the US, the model of ‘Closed Championship/Leagues and
Multiple Sports Federations has developed’. The same teams, once in this
Championship, keep on playing in this League. In Europe, there is a new tendency
to try to combine both systems. UEFA (The European Governing Body of
Association Football) has suggested that clubs could qualify for European competitions not only by a system of ‘promotion and relegation’, but also by fulﬁlling
1
2

(1998) DG X, http://europa.eu.int/comm/sport/index.html.
Nafziger, The International Sports Law Journal, ISLJ 2008/3-4, pp. 100–108.
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certain economic and technical criteria. The idea of a so-called ‘Super League’
could be of interest to the top European clubs with more money for them and less
money spent on administration.
Finally, the European Model of Sports Organisation also places great importance
on ‘grass roots’ involvement, that is, relying on volunteers at the local level, rather
than paid professionals, to train athletes and organise competitions in their local
communities.

2.3

The US Model

As mentioned, the US Model of Sports Organisation is essentially a ‘closed’ one
and also a ‘horizontal’ one. The US Sports Model is less easily deﬁned, mainly
because there is little agreement on what exactly it is other than what, to a certain
extent, the European Sports Model is not.
Sport in the US is not a pastime or a means of contributing to society, as it is in
Europe, but is essentially a business which is engaged in mainly by professionals.
However, some of the negative features of the European Sports Model, such as
ultra-nationalism, racism, intolerance, and hooliganism, are generally absent in US
sport.
Other features of US sport are the ‘draft system’ or player recruitment; salary
caps; ‘collective bargaining agreements’ which are well established and effective as
players’ unions are strong; and ‘collegiate sport’ which operates at an amateur level,
although educational scholarships, worth a lot of money, are on offer to student
sportsmen and women. This may be regarded as ‘payment in kind’.
There are also differences in the application of EU Competition Laws and US
Anti-Trust Laws to sport in Europe and in the US respectively, as well as the legal
ownership and commercial exploitation of Sports TV and Media Rights in both
systems.
Major League Teams in the US are commercial franchises and investments in
them are protected by the ‘closed’ and ‘horizontal’ system. Membership of a
League is an essential requirement for a Team to compete, and it has been well said,
therefore, that, although in Europe there are no Leagues without teams, in the US
there are no Teams without Leagues.

2.4

Conclusion

In conclusion, it may be said that globalisation and increased commercialism in
sport on both sides of the Atlantic is leading, to a certain extent and in certain
respects, to a convergence between the European and US Models of Sport at all
competitive levels.
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Indeed, as Prof. Nafziger points out in his above-mentioned article on page 108:
The variations in practices among the several North American professional leagues as well
as the much-neglected similarities between features of the European Sports Model and the
actual characteristics of sports organisation in North America further call into question both
the reality of a North American Sports Model and the extent to which its features actually
differ materially from those of its European sibling.
Traditionalists may lament the changes that are occurring rapidly in the organisation of
European sports, such as the creeping Americanization, as it has been dubbed, of English
football. But the current developments are often positive. For example, the perennial issue
among NCAA [National Collegiate Athletic Association] schools in North America of
allocating funds between money-making and money-spending sports is becoming signiﬁcant in Europe as the more monolithic, single-sport structure of its organisational pyramid
falls apart. Also, European sports will likely continue moving toward a collective bargaining system and an exemption from EC competition law for labour agreements.
These developments should certainly accrue to the beneﬁt of players even as they threaten
to undermine the carefully crafted vertical integration of the European sports pyramid. The
more the models stay the same, the more they change.

Further Reading
Halgreen L (2004) European Sports Law: A Comparative Analysis of the European and American
Models of Sport. Forlaget Thomson, Copenhagen

Chapter 3

Sport and the General Law

Abstract In this chapter we examine the relationship between sporting activities
and the general law, both civil and criminal, and the role of the courts. We also look
at the rules of natural justice and the application of the restraint of trade doctrine to
sporting situations, as well as reviewing some leading sports cases.
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Introductory Remarks

Generally speaking, sport is self-regulatory, but, in the ﬁnal analysis, is subject to
the general law as interpreted and applied by the ordinary courts of justice. For the
most part, sport is subject to the particular rules and regulations of the relevant
© T.M.C. ASSER PRESS and the author 2017
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sports body, especially ‘the rules of the game’, at the national, regional and
international levels, which, generally speaking, the courts will respect.
Take association football, for example. In England, it is governed by the English
Football Association (the FA)1 and is also subject to the rules and regulations of the
European Governing Body of football, UEFA (Union of European Football
Associations),2 and also to those of the World Governing Body, FIFA.
The relationship between these three Governing Bodies is a complex one, based
essentially on the general principles of the law of contract and, in particular, the
doctrine of ‘privity of contract’. In general, persons not parties to a contract neither
enjoy beneﬁts nor incur obligations under it. See, for example, the
Wilhelmshaven FC Case3 discussed in the next chapter, at Sect. 4.6. In effect, a
parent sports body, legally speaking, makes rules only for its members.

3.2
3.2.1

The Role of the Courts
Generally

In England, there is a long established legal tradition that the Courts do not generally intervene in sports disputes. They prefer to leave matters to be settled by the
sports bodies themselves, considering them to be in the words of Vice Chancellor
Megarry in the case of McInnes v. Onslow-Fane ([1978] 1 WLR 1520, on p. 1535)
“[…] far better ﬁtted to judge than courts.”
And, Lord Denning, a former Master of the Rolls, went further and expressed the
point in the following succinct and characteristic way in the English case of
Enderby Town Football Club Ltd v. Football Association Ltd ([1971] 1 Ch. 591, on
p. 605): “[…] justice can often be done in domestic tribunals better by a good
layman than a bad lawyer.”
‘Domestic Tribunals’ are bodies outside the hierarchy of the courts system and
include sports disciplinary bodies.
Also, in the English case of Cowley v. Heatley,4 the Court observed that:
Sport would be better served if there was not running litigation at repeated intervals by
people seeking to challenge decisions of the regulating bodies.

However, the English Courts will intervene in sports cases when there has been a
breach of the rules of natural justice (Revie v. Football Association, The Times, 19
December 1979) and also in cases of ‘restraint of trade’, where livelihoods are at
stake (Greig v. Insole, [1978] 3 All ER 449). These legal concepts are explained in
Sects. 3.2.2 and 3.2.3 respectively.
1

The English Premier League has its own rules and regulations, but is ultimately subject to the FA.
Website: www.uefa.com.
3
SV Wilhelmshaven eV/Norddeutscher Fußball-Verband eV, 21 September 2016, BGH.
4
(1986) T.L.R. 430.
2
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However, the British sprinter, Dwain Chambers, failed in the English High Court
on 18 July 2008 to get the lifetime ban imposed on him by the British Olympic
Association (BOA) for a doping offence committed in 2003, for which he was
banned for two years, on the grounds that the Court did not consider that the BOA
ban constituted an unreasonable restraint of trade! This case was another example of
the reluctance of the English Courts to intervene in sports disputes, leaving them to
be dealt with by the sports’ governing bodies themselves. See the author’s critique
of this decision in The International Sports Law Journal.5

3.2.1.1

The Position in the United States of America

A similar legal situation exists in the United States: see Harding v United States
Figure Skating Association [1994] 851 F Supp 1476.
In Harding, the Federal District Court made the following observations:
The courts should rightly hesitate before intervening in disciplinary hearings held by
private associations […]. Intervention is appropriate only in the most extraordinary circumstances, where the association has clearly breached its own rules, that breach will
imminently result in serious and irreparable harm to the plaintiff, and the plaintiff has
exhausted all internal remedies. Even then, injunctive relief is limited to correcting the
breach of the rules. The court should not intervene in the merits of the underlying dispute.

3.2.1.2

The Position in Canada

In Canada, the situation is similar to that in the US: see McCaig v. Canadian
Yachting Association & Canadian Olympic Association [1996] Case 90-01-96624.
In McCaig, the Judge made the following pertinent remarks about the role of the
Courts in the resolution of sports disputes:
… the bodies which heard the appeals were experienced and knowledgeable in the sport of
sailing, and fully aware of the selection process. The appeal bodies determined that the
selection criteria had been met…… [and] as persons knowledgeable in the sport […].
I would be reluctant to substitute my opinion for those who know the sport and knew the
nature of the problem.

3.2.1.3

The Position in the European Civil Law Countries

Generally
In the European Civil Law Countries too, the Courts are generally amenable to the
parties trying to settle their disputes extra-judicially by arbitration and other

5

ISLJ 2008-3/4, p. 155.
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alternative dispute resolution (ADR) methods Accordingly, the Courts will adjourn
proceedings in cases where there is an express contractual requirement to refer
disputes to, say, arbitration, to allow this process to be pursued. Only in the event of
failure to reach an extra-judicial resolution of the dispute, and in some other very
limited cases, will the Courts be prepared to entertain a suit and adjudicate on the
dispute.
Also, generally speaking, the Courts will not intervene in sporting disputes,
which concern the ‘rules of the game’ of the sport concerned.
The position in Switzerland provides a good example of these general principles.
Switzerland
Under Article 190(2) of the Swiss Federal Code on Private International Law of 18
December 1987 a decision of the Court of Arbitration for Sport (CAS), regarded as
an arbitral award under Swiss Law, can only be challenged in the following
circumstances:
(a) if a sole arbitrator was designated irregularly or the arbitral tribunal was constituted
irregularly;
(b) if the arbitral tribunal erroneously held that it had or did not have jurisdiction;
(c) if the arbitral tribunal ruled on matters beyond the claims submitted to it or if it failed
to rule on one of the claims;
(d) if the equality of the parties or their right to be heard in an adversarial proceeding was
not respected;
(e) if the award is incompatible with Swiss public policy.

Also, the Swiss Federal Tribunal (the Swiss Supreme Court) has held, as part of
a seminal ruling of 15 March 1993 on the juridical nature of awards made by the
Court of Arbitration for Sport (CAS), that any judgement, that has as its sole object
the application of games rules, is “[…] in principle, outside a juridical control”.
Spain
In some jurisdictions, for example, Spain, there is a legal requirement for the parties
in dispute to attempt a resolution through ‘conciliation proceedings’ conducted
before a Judge (‘acto de conciliacion’) before being permitted to proceed with an
ordinary legal action before the Courts. In such proceedings, the Judge explores
with the parties in dispute the possibilities of their settling the dispute amicably.
Italy
There is a similar situation in Italy where parties in sports disputes are obliged ﬁrst
to refer them to a special Chamber of Conciliation and Arbitration for Sport
(Camera di Conciliazione e Arbitrato per lo Sport)—a kind of Italian CAS.
The Position in the Rest of the World
A similar situation is developing in other parts of the world too, in countries that
follow the English Common Law, as well as others with different legal systems, as
sport is a global phenomenon and sports disputes are an increasingly common
occurrence throughout the world.
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Thus, solutions need to be found quickly, informally, effectively and inexpensively to resolve sports disputes of various kinds, not only purely sporting ones,
such as eligibility issues, but also commercial ones, such as disputes under
Sports TV Agreements, which, with so much money at stake in sport nowadays, are
continually on the increase.
However, the settlement of sports and other disputes by ADR is not a panacea
for all ills and is not, therefore, appropriate in all cases. For example, where
injunctive relief or a legal precedent is required. In such cases, the Courts are the
most appropriate forum.6

3.2.2

The Rules of Natural Justice

The rules of natural justice are:
• the rule against bias—‘nemo iudex in causa sua’—no person may be a judge in
their own cause; and
• the right to a fair hearing—‘audi alteram partem’—let the other side be heard.
It has also been held that “Justice should not only be done, but manifestly and
undoubtedly be seen to be done”.7
The English Court of Appeal Flaherty v. National Greyhound Racing Club8
highlighted the following principles of natural justice to be followed by a regulatory
sports body:
1. Full details of the case to be answered by the ‘accused’ should be given in
advance.
2. The ‘accused’ should be given the opportunity to present evidence in his/her
defence.
3. The ‘accused’ should be given the opportunity to present witness evidence and
to cross-examine witnesses for the ‘prosecution’.
4. There should be a right to a fair hearing and a reasoned decision by an unbiased
and impartial tribunal.
In this case, Flaherty’s greyhound tested positive for a banned substance and,
after a stewards’ inquiry, at which he was present, it was held that he was in breach
of the rules of racing. He was, therefore, ﬁned and reprimanded. Flaherty challenged this decision in the Courts on the ground that the inquiry had not been fairly
conducted. He won at ﬁrst instance, but lost on appeal. The Court of Appeal

See ‘Sporting injunctions’ by Prof. Dr. Ian Blackshaw, ‘Global Sports Law and Taxation
Reports’, December 2014, pp. 22–26 (both inclusive).
7
(1924) 1 KB 256, p. 259.
8
[2005] EWCA Civ. 1117.
6
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unanimously held there had not been any procedural unfairness by the stewards and
their decision was a just one and should, therefore, stand.

3.2.3

Restraint of Trade

The Common Law Doctrine of Restraint of Trade was explained by Lord
MacNaghten in the House of Lords Decision Nordenfelt v. Maxim Nordenfelt Guns
and Ammunition Co.9 as follows:
The public have an interest in every person’s carrying on his trade freely; so has the
individual. All interference with individual liberty of action in trading and all restraints of
trade of themselves, if there is nothing more, are contrary to public policy.

In other words, as a matter of public policy, a person should not be limited in
his or her ability to earn a living by any restriction that goes beyond what is
reasonably necessary to achieve some legitimate and desirable aim. There must be
some legitimate interest to be protected to justify the restraint which must be
reasonable in scope, in line with public policy.10 Restraints of trade are prima
facie void.
In the Nordenfelt case, Thorsten Nordenfelt, a manufacturer specialising in
armaments, had sold his business to Hiram Stevens Maxim. They had agreed that
Nordenfelt “would not make goods or ammunition anywhere in the world, and
would not compete with Maxim in any way for a period of 25 years.” The House of
Lords held:
• the provision prohibiting Nordenfelt from making guns or ammunition was
reasonable; and
• the provision banning competition ‘in any way’ was an unreasonable restraint of
trade and, therefore, invalid.
Thus, any bans from competing imposed by a sports’ disciplinary body on elite
sports persons must comply with the restraint of trade/public policy doctrine and be
reasonable in their scope in terms of their extent, area and time. See the Matuzalem
Case and the ban imposed on him by the FIFA Dispute Resolution Chamber. In that
case, the ban was held to be contrary to Swiss public policy.

9

[1894] AC 535.
See the English Appeal Case of Herbert Morris Ltd v Saxelby [1916] 1 AC 688. For a covenant
in restraint of trade to be treated as reasonable in the interest of the parties: “it must afford no more
than adequate protection to the beneﬁt of the party in whose favour it is imposed” (Lord Parker of
Waddington).
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Civil Law
Ben Smoldon Case11

The claimant was a flanker playing in an under-19 colts rugby union match. The
game was a local derby and was described as being full of niggling challenges. One
forward player on the opposition side had been sent off and, contrary to the rules in
place for junior rugby, the referee had allowed uneven scrums to take place, with
eight players on one side and seven on the other. Further, because of the regularity
of scrums collapsing, the hooker on the claimant’s team had swapped positions with
the claimant because his neck was too sore to continue playing hooker.
An abnormally high number of scrums continued to collapse despite warning
from both coaches and touch judges. The referee failed throughout the match to
implement the ‘CTPE’ procedure for the engagement of scrums, which requires two
packs to crouch, touch shoulders and pause before engaging the scrum. Shortly
after half-time, the scrum collapsed yet again, breaking the claimant’s neck and
leaving him paralysed.
The court held that the law was as stated in Condon v. Basi [1985] 1 WLR 866
and Elliot v. Saunders and Liverpool FC (1994) Unreported. Thus, it must be
established whether a duty was owed by the referee to the players and whether he
had breached that by being negligent in all the circumstances. It was held that the
referee owes a duty to the players to exercise the degree of care for their safety that
is appropriate in the circumstances and to act as would a reasonable and competent
referee. Further, there are no public policy grounds that can operate to exclude the
liability of sports’ ofﬁcials.
To establish a breach of the duty owed by the referee, the court held that the
threshold of liability is high and will not be easily crossed because of the inherently
risky nature of contact sports such as rugby.12 However, by failing to operate the
‘CTPE’ procedure, failing to ensure that there were equal numbers on both sides of
the scrum, failing to take notice of the warnings of the coaches and the injury to the
original hooker and failing to provide adequate instruction to the players to help
them prevent collapsing the scrum, there was sufﬁcient evidence that the referee
was in breach of his duty. The rules of the game, particularly those relating to the
engagement of scrums, were not deﬁnitive of liability but were part of the circumstances that must be taken into account when trying to establish a breach of
duty. As a result, the defendant had failed to exercise reasonable care and skill in
the performance of his duty and had therefore breached his duty by failing to act in
the manner of a reasonable and competent referee.

11

Smoldon v Nolan and Whitworth [1997] ELR 249.
See ‘The expendables: do sports people really assume the risk of injury?’ by Steve Cornelius,
‘Global Sports Law and Taxation Reports’ December 2015 and March 2016, which deals with the
application of the defence of ‘volenti non ﬁt injuria’ (consent to risk injury) to injuries incurred by
participants in contact sports, such as rugby and boxing.
12
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Smoldon was awarded £1.8 million in damages for his injuries, but received only
£1 million. The defendant was unable to meet the claim because his earnings were
insufﬁcient, and the compensation received was the maximum available under the
Rugby Football Union’s insurance scheme, which was in place to protect referees in
such situations. Since this case, the RFU have encouraged all clubs to have their
own insurance policies and have increased the maximum pay out under its own
policy.
The Judge explained that his decision was reached on the particular facts of the
case and was not of general application throughout sport. However, the case does
establish the precedent that, where a referee negligently allows breaches of the
safety rules of a sport, as opposed to the playing rules, then a player, who is injured
as a result of those breaches, can bring a civil law action in negligence against the
referee.
This principle has since been applied to adult rugby.13

3.3.2

Michael Watson Case14

The claimant was a professional boxer ﬁghting in a bout sanctioned by the
defendant, the British Boxing Board of Control (BBBC). The ﬁght was stopped in
the ﬁnal round when the referee decided that the claimant could no longer defend
himself. He returned to his corner and quickly became unconscious at 10.54 pm. At
11.01 pm he was seen by the ringside doctor. He was received at the North
Middlesex Hospital at 11.22 pm, where he was prepared for operation. He was
ﬁnally transferred to St Bartholomew’s where he was operated on at 12.30 am and a
sub-dural haematoma removed. The claimant was paralysed on his left side and had
further physical and mental disabilities.
It was alleged that the BBBC owed a legal duty of care to the claimant and had
breached it by not providing adequate rules to boxing promoters on the correct
medical services that should be present at each bout.
The court held that the BBBC did not create the initial danger from the punches
to the boxers. Only promoters, who were licensed by the BBBC and who followed
its safety rules and advice, could hold a bout. As the BBBC is a body with specialised knowledge in matters of safety and this knowledge is relied on by those
involved with the sport, including both boxers and promoters, it is, therefore, under
a duty to ensure that its rules provide a safe system by which injuries incurred as a
result of a ﬁght can be properly treated.

13

See the English Court of Appeal case of Vowles v Evans and The Welsh Rugby Union Ltd
[2003] EWCA Civ 318.
14
Watson v British Boxing Board of Control [2001] QB 1134.
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Further, as the safety advice is relied on by the boxers for their own safety, there
is sufﬁcient proximity between the BBBC and the boxers for a duty to arise in
respect of the insufﬁciency of the guidelines regarding post-bout medical treatment.
The duty was breached by the BBBC failing to provide adequate guidelines on
what medical personnel and equipment should be present at a bout. The guidelines
that were available were not in accordance with current medical best practice. The
most important time to begin treatment of a brain haemorrhage is in the minutes
immediately following the initial injury. The longer the delay, the greater the
likelihood that the injuries suffered would be exacerbated by the swelling damaging
the brain. The ringside treatment should, therefore, be much quicker and should
begin preparing the injured ﬁghter for surgery. If it had been, then it is likely that
claimant’s injuries would have been signiﬁcantly reduced.
As serious brain injury is a foreseeable though infrequent outcome of a boxing
bout, there should be in place guidelines that reflect this risk and ensure that a
boxer’s health is protected as far as possible.
By reason of its position as the governing body of the sport and that an important
part of that role was to produce safety guidelines for bouts, the BBBC owed a duty
of care to the claimant. That duty was breached by the inadequacy of the guidelines
and this caused foreseeable harm by exacerbating a serious brain injury incurred
during the course of the bout.
Thus, the BBBC was liable in damages to the claimant because the BBBC had
ignored current medical practice, of which it was aware, and had not updated its
guidelines to ensure that all boxing bouts complied with these requirements. Thus,
the BBBC had not acted as a reasonable and competent governing body.
He was awarded £400,000 in damages by the English High Court and legal
liability and the actual award were upheld on appeal by the BBBC to the Court of
Appeal.

3.3.3

Rudy Tomjanovich Case15

During a National Basketball Association match on 9 December 1977, the claimant,
Rudy Tomjanovich was punched in the face by an opponent, Kermit Washington,
and caused serious injury.
The claimant sued Washington and his employer, the Los Angeles Lakers, who
were owned by the defendant company.
The claimant succeeded in his claim that the club was ‘vicariously’ liable for the
injuries caused to him, because it was aware of the violent disposition and playing
style of Washington and had done nothing to discourage it and continued to pick
him despite it.
The claimant was awarded US$3.2 million in damages in respect of this assault.

15

Tomjanovich v California Sports Inc. [No. H-78-243 (SD Tx 1979)].
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Criminal Law
R v. Davies16

Following a collision in a football match, the two players involved began to take up
their positions for the resulting free kick.
The defendant approached the other player and struck him in the face. Although
the victim was able to play on for the remainder of the match, it was subsequently
found that he had suffered a fractured cheekbone.
The Court held that this was an offence against the person, under Section 47 of
the UK Offences Against the Person Act, 1861, of the utmost seriousness if in the
course of a game of football there should be an unprovoked and deliberate assault of
this kind. As serious injury had resulted, a prison sentence of six months was
justiﬁed.

3.4.2

R v. Barnes Case17

Barnes appealed against a conviction for unlawfully and maliciously inflicting
grievous bodily harm, contrary to Section 20 of the UK Offences Against the
Person Act, 1861. The victim had suffered a serious leg injury as a result of a tackle
by Barnes during an amateur football match. His appeal was upheld. He argued ﬁrst
that, although the tackle was ‘hard’, it was fair, and that the resulting injury was
accidental and incidental to what could be expected in a game of football. Secondly,
he claimed that the trial Judge’s summing up had been inadequate on the application of the Criminal Law to ‘sporting assaults’. And, thirdly, an underlying
element of the appeal as a whole, was the general issue when it might be appropriate for criminal proceedings to be brought after an injury had been caused to one
player by another during a sports event.
The Court of Criminal Appeal restated the long held view that, when injuries are
suffered in the course of a contact sport, the defence of implied consent (‘volenti
non ﬁt injuria’) to a threshold determined by public policy applies. In this instance,
the Appeal Court held that the threshold of this defence depends on all the circumstances and including a recognition that, in highly competitive sports, where
conduct outside the rules could be expected to occur in ‘the heat of the moment’,
such conduct might not reach the threshold required for it to be criminal.
The Appeal Court further held that the required level of consent to injury in a
contact sport should be viewed objectively as follows:

16
17

R v Davies [1991] Crim LR 70.
R v Barnes [2005] 1 Cr App Rep 507.
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according to the kind of sport concerned;
the level at which it was played;
the nature of the act (‘actus reus’);
the degree of force used;
the extent of the risk of injury; and
being a criminal matter, the state of mind (‘mens rea’) of the defendant.

As regards the Judge’s summing up, the Appeal Court found that it was inadequate, because the trial judge had failed to explain to the jury the fact that, because
the tackle was a foul, this did not necessarily mean that the act concerned satisﬁed
or exceeded the required level of criminal conduct. As mentioned, Barnes’ won his
appeal and his criminal conviction for assault was quashed.
It should be noted that those who inflict injury upon others in the course of a
sporting event, should only be held criminally liable where such conduct is serious
enough to be regarded as a crime.

3.4.3

R v. Amir & Butt Case18

In this case, three players, who had represented Pakistan in Test Cricket took bribes.
Two of these players were Mohammad Amir and Salman Butt, who was captain of
the Pakistan team that toured England during the summer of 2010. The third
cricketer was Mohammad Asif. The three cricketers agreed with the fourth man,
Mazhar Majeed, a UK resident and the agent of Butt and Asif, that ‘no balls’ would
be bowled at agreed and predetermined moments in the Test Match against
England, which took place at The Lords’ Cricket Ground on 26–29 August 2010.
As agreed, three ‘no balls’ were bowled, two by Amir and one by Asif, in a
betting scam, known as ‘spot ﬁxing’. The crickets were paid for their actions. These
events ﬁrs came to light as a result of an investigation by the English newspaper,
‘The News of the World’ into possible corruption in international cricket and the
proﬁts to be made by criminals involved in arranging and gambling on ‘spot ﬁxing’.
Amir pleaded guilty on 16 September 2011 before the English Crown Court to
accepting corrupt payments and conspiracy to cheat and, on 1 November 2011, Butt
was convicted by a jury of the same offences. On 3 November 2011, Butt was
sentenced to imprisonment of two years and six months for the ﬁrst offence and
two years for the second one, both sentences to run concurrently. Amir, who was in
his late teens at the time, was sentenced to six months in a Young Offenders
Institution for each offence, both sentences to run concurrently. Asif was convicted
by the jury on the same date as Butt and sentenced to imprisonment for one year for
each offence to run concurrently. On 16 September 2011, Mazhar Majeed pleaded
guilty to give corrupt payments to Amir, Butt and Asif and also to conspiracy to
cheat. He was also sentenced on 3 November 2011, to two years and eight months’
18

[2011] EWCA Crim 2914.
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imprisonment and sixteen months’ imprisonment for his offences, the sentences to
run concurrently.
Amir and Butt appealed to the English Court of Criminal Appeal against their
sentences, but their appeals were dismissed.
Amir, Butt and Asif also appealed to the Court of Arbitration for Sport
(CAS) against the ineligibility bans imposed upon them by the International Cricket
Council (ICC) for breach of the ICC Code. Amir withdrew his appeal, but the
appeals of Butt and Asif were dismissed by the CAS.19
See further on the subject of match ﬁxing, the article, by the author of this book,
entitled, ‘Match ﬁxing in sport: a top priority and ongoing challenge for sports
governing bodies’ and also some other related articles.20
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Chapter 4

Sports’ Governing Bodies

Abstract In this chapter we look at the role of International and National Sports
Governing Bodies, including the International Olympic Committee (IOC), and, in
particular, the extent of their autonomy vis-à-vis the Courts under the public policy
doctrine of ousting their jurisdiction. We also review the recent Wilhelmshaven FC
Case.
Keywords International Sports Federations
Courts Wilhelmshaven FC Case
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Introductory

Sports’ Governing Bodies take various forms and their powers and influence vary
from one sport to another.
In most sports, there are national as well as international bodies which regulate
them. In the case of association football, as well as national bodies, for example, the
English FA, and the global body, FIFA, there are also regional bodies, for example,
UEFA, which is the Governing Body of the sport in Europe.

© T.M.C. ASSER PRESS and the author 2017
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However, all Sports’ Governing Bodies have one thing in common:
[…] they are composite bodies with a membership of others involved in the sport, and they
control the organisation of a particular element of the sport or the commercial exploitation
of it.1

For example, FIFA Marketing AG is a separate company responsible for the
commercialisation of FIFA events, including its flagship tournament, the FIFA
World Cup.2
Apart from FIFA, perhaps the most powerful and influential Sports’ Governing
Body in the world is the International Olympic Committee (IOC), which is based in
Lausanne, Switzerland, which is discussed in Sect. 4.3.
Many other International Sports Federations, including FIFA, also have their
headquarters in Switzerland, which offers favourable tax treatment to the 47
International Sports Bodies that are based there, as well as political stability,
neutrality, security and a favourable legal regime. Its nearest rival is Monaco with 5
International Sports Bodies based there, including the IAAF, the world governing
body of track and ﬁeld sports.

4.2

Their Role

According to the Olympic Charter, which codiﬁes the ‘Fundamental Principles of
Olympism’, the role of Sports Bodies is stated as follows:
Recognising that sport occurs within the framework of society, sports organisations within
the Olympic Movement shall have the rights and obligations of autonomy, which include
freely establishing and controlling the rules of sport, determining the structure and governance of their organisations, enjoying the right of elections free from any outside influence
and the responsibility for ensuring that principles of good governance be applied.3

The key word in this ‘sporting manifesto’ is “autonomy”, which Sports Bodies
jealously guard and defend on every possible occasion. In other words, they expect
to be left alone to govern their sports and conduct their affairs without any external
interference, including the ordinary courts. However, as stated in Sect. 2.1, they are
ultimately subject to the general law as interpreted and applied by the courts. On the
whole, the courts leave Sports Bodies alone, especially when it comes to the
application of their ‘rules of the game’ and their disciplinary regulations.
One area of external influence, which Sports Bodies, such as the IOC, will not,
generally, tolerate is political interference (see Sect. 4.3).
1

Lewis et al. 2016, p. 1.
FIFA made a proﬁt of US$2.6 billion from the Brazil World Cup 2014, which cost the Host
Country US$15 billion! See http://uk.businessinsider.com/ﬁfa-brazil-world-cup-revenue-2015
(Tony Manfred 20 March 2015).
3
Paragraph 5 of the Fundamental Principles of Olympism as set out in the Olympic Charter, which
is in force as from 2 August 2016.
2
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The IOC

The IOC is the custodian of the Olympic Movement4 and the Olympic Games and
is governed by the Olympic Charter, which serves the following purposes:
The Olympic Charter (OC) is the codiﬁcation of the Fundamental Principles of Olympism,
Rules and Bye-laws adopted by the International Olympic Committee (IOC). It governs the
organisation, action and operation of the Olympic Movement and sets forth the conditions
for the celebration of the Olympic Games. In essence, the Olympic Charter serves three
main purposes:
(a) The Olympic Charter, as a basic instrument of a constitutional nature, sets forth and
recalls the Fundamental Principles and essential values of Olympism.
(b) The Olympic Charter also serves as statutes for the International Olympic Committee.
(c) In addition, the Olympic Charter deﬁnes the main reciprocal rights and obligations of
the three main constituents of the Olympic Movement, namely the International
Olympic Committee, the International Federations and the National Olympic
Committees, as well as the Organising Committees for the Olympic Games, all of
which are required to comply with the Olympic Charter.

The three main constituents of the Olympic Movement are:
• the International Olympic Committee (IOC),
• the International Sports Federations (IFs) and
• the National Olympic Committees (NOCs).5
In addition to its three main constituents, the Olympic Movement also encompasses the Organising Committees for the Olympic Games (OCOGs); the national
associations, clubs and persons belonging to the IFs and NOCs, particularly the
athletes, whose interests constitute a fundamental element of the Olympic
Movement’s action; as well as the judges, referees, coaches and the other sports
ofﬁcials and technicians. It also includes other organisations and institutions as
recognised by the IOC.6
Legal Status and Mission of the IOC
The legal status7 and mission of the IOC is set out in the Olympic Charter as
follows:

See ‘The contemporary Olympic movement’ by Dr. Dikaia Chatziefstathiou, ‘Global Sports Law
and Taxation Reports’, September 2012, pp. 7–10. See also ‘Olympic Agenda 2020’—‘A
Strategic Roadmap for the Future of the Olympic Movement’—at www.olympic.org/olympicagenda-2020. This Agenda is designed to safeguard the uniqueness of the Olympic Games and to
strengthen sport in society. It addresses such issues as reducing the costs of bidding to host the
Games and encouraging candidate cities to present a proposal that ﬁts their sporting, economic,
social and environmental long-term planning needs.
5
Article 1.2 of the Olympic Charter.
6
Ibid., Article 1.3.
7
See ‘The legal status of the International Olympic Committee’ by Alexandre Miguel Mestre,
‘Global Sports Law and Taxation Reports’, September 2014, pp. 23–25 (both inclusive).
4
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1. The IOC is an international non-governmental not-for-proﬁt organisation, of unlimited
duration, in the form of an association with the status of a legal person, recognised by the
Swiss Federal Council in accordance with an agreement entered into on 1 November 2000.
2. Its seat is in Lausanne (Switzerland), the Olympic capital.
3. The object of the IOC is to fulﬁl the mission, role and responsibilities as assigned to it by
the Olympic Charter.
4. In order to fulﬁl its mission and carry out its role, the IOC may establish, acquire or
otherwise control other legal entities such as foundations or corporations.8

The Mission and Role of the IFs
The mission and role of the IFs within the Olympic Movement are as follows:
1.1 to establish and enforce, in accordance with the Olympic spirit, the rules concerning the
practice of their respective sports and to ensure their application;
1.2 to ensure the development of their sports throughout the world;
1.3 to contribute to the achievement of the goals set out in the Olympic Charter, in
particular by way of the spread of Olympism and Olympic education;
1.4 to support the IOC in the review of candidatures for organising the Olympic Games for
their respective sports;
1.5 to assume the responsibility for the control and direction of their sports at the Olympic
Games;
1.6 […] IFs can assume or delegate responsibility for the control and direction of their
sports;
1.7 to provide technical assistance in the practical implementation of the Olympic Solidarity
programmes;
1.8 to encourage and support measures relating to the medical care and health of athletes.9

The Mission and Role of the NOCs
The mission and role of the NOCs is as follows:
1. The mission of the NOCs is to develop, promote and protect the Olympic Movement in
their respective countries, in accordance with the Olympic Charter.
2. The NOCs’ role is:
2.1 to promote the fundamental principles and values of Olympism in their countries, in
particular, in the ﬁelds of sport and education, by promoting Olympic educational programmes in all levels of schools, sports and physical education institutions and universities,
as well as by encouraging the creation of institutions dedicated to Olympic education, such
as National Olympic Academies, Olympic Museums and other programmes, including
cultural, related to the Olympic Movement;
2.2 to ensure the observance of the Olympic Charter in their countries;
2.3 to encourage the development of high performance sport as well as sport for all;

8
9

Ibid., Article 15.
Ibid., Article 26.
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2.4 to help in the training of sports administrators by organising courses and ensuring that
such courses contribute to the propagation of the Fundamental Principles of Olympism;
2.5 to take action against any form of discrimination and violence in sport;
2.6 to adopt and implement the World Anti-Doping Code;
2.7 to encourage and support measures relating to the medical care and health of athletes.
3. The NOCs have the exclusive authority for the representation of their respective
countries at the Olympic Games and at the regional, continental or world multi-sports
competitions patronised by the IOC. In addition, each NOC is obliged to participate in the
Games of the Olympiad by sending athletes.
4. The NOCs have the exclusive authority to select and designate the city which may apply
to organise Olympic Games in their respective countries.10

Political Interference
As mentioned in Sect. 4.2, Sports Governing Bodies will not generally tolerate
political interference in their affairs. In the case of the IOC, the Olympic Charter
lays down the following provisions on this important matter:
The NOCs must preserve their autonomy and resist all pressures of any kind, including but
not limited to political, legal, religious or economic pressures which may prevent them
from complying with the Olympic Charter.11
Apart from the measures and sanctions provided in the case of infringement of the Olympic
Charter, the IOC Executive Board may take any appropriate decisions for the protection of
the Olympic Movement in the country of an NOC, including suspension of or withdrawal of
recognition from such NOC if the constitution, law or other regulations in force in the
country concerned, or any act by any governmental or other body causes the activity of the
NOC or the making or expression of its will to be hampered. The IOC Executive Board
shall offer such NOC an opportunity to be heard before any such decision is taken.12

A recent example of this kind of situation is the disbandment, on 25 August
2016 by the Kenyan Cabinet Secretary for Sports and Culture, of the Kenya
National Olympic Committee, following certain of its members’ involvement in the
so-called ‘Rio Fiasco’. See the post on this affair by Elvis Majani on the ‘Global
Sports Law and Taxation Reports’ (GSLTR) website.13
For further information on so-called ‘Olympic Law’, see ‘The Law of the
Olympic Games’ by Alexandre Miguel Mestre.14

10

Ibid., Article 27.
Ibid., Article 27.6.
12
Ibid., Article 27.9.
13
‘Kenya: disbandment of National Olympic Committee’ posted on www.gsltr.com, on 4 October
2016.
14
Mestre 2009.
11
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4.4

National Sports Bodies

Apart from National Olympic Committees, other Sports Governing Bodies are
organised on international and national levels.
Such National Sports Bodies are members of their respective international
bodies and are bound, through such membership, to adhere to the rules and regulations laid down in the Statutes of their International Sports Bodies, which, general
speaking, are incorporated into their own rules and regulations by reference or
association.
But see the particular situation that arose in the Wilhelmshaven FC Case
described in Sect. 4.6 and how it was dealt with by the German courts.

4.5

Ousting the Jurisdiction of the Courts

In line with the desire of Sports Governing Bodies to preserve their autonomy, as
described above, and, in particular, to exclude the jurisdiction of the ordinary courts
in settling various kind of sports-related disputes, especially disciplinary ones,
within their own organisations, the Statutes of these Bodies usually include express
provisions denying their members access to the ordinary courts of justice. In other
words, provisions that expressly ‘oust the jurisdiction of the courts’.
Take FIFA, for example, its Statutes (April 2016 Edition) provide in Article 59.
2. and 3. (Obligations relating to dispute resolution) as follows:
2. Recourse to ordinary courts of law is prohibited unless speciﬁcally provided for in the
FIFA regulations. Recourse to ordinary courts of law for all types of provisional measures
is also prohibited.
3. The associations shall insert a clause in their statutes or regulations, stipulating that it is
prohibited to take disputes in the association or disputes affecting leagues, members of
leagues, clubs, members of clubs, players, ofﬁcials and other association ofﬁcials to
ordinary courts of law, unless the FIFA regulations or binding legal provisions speciﬁcally
provide for or stipulate recourse to ordinary courts of law. Instead of recourse to ordinary
courts of law, provision shall be made for arbitration. Such disputes shall be taken to an
independent and duly constituted arbitration tribunal recognised under the rules of the
association or confederation or to CAS.

Apart from this, FIFA requires in Article 59.1 of its Statutes that CAS shall be
the ﬁnal ‘court of appeal’ for football disputes for all its stakeholders as follows:
The confederations, member associations and leagues shall agree to recognise CAS as an
independent judicial authority and to ensure that their members, afﬁliated players and
ofﬁcials comply with the decisions passed by CAS. The same obligation shall apply to
intermediaries and licensed match agents.

As regards the Olympics, the Olympic Charter contains similar provisions to
those of FIFA in Article 61 of the Charter as follows:
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1. The decisions of the IOC are ﬁnal. Any dispute relating to their application or interpretation may be resolved solely by the IOC Executive Board and, in certain cases, by
arbitration before the Court of Arbitration for Sport (CAS).
2. Any dispute arising on the occasion of, or in connection with, the Olympic Games shall
be submitted exclusively to the Court of Arbitration for Sport, in accordance with the Code
of Sports-Related Arbitration.

Notice the word “exclusively” in Article 61.2 above.
Similar provisions are also found in the Rules and Regulations of National
Sports’ Governing Bodies. See, for example, Article K. 1 (e) of the English Football
Association Rules of 2015–2016, which provides for arbitration for the settlement
of disputes and expressly excludes the powers of the English courts under
Sections 44, 45 and 69 of the UK Arbitration Act of 1996.
It is clear from the above that International and National Sports Governing
Bodies, in effect, aspire to being a law unto themselves! But how far is this legal
under the general law?
Ousting the jurisdiction of the ordinary courts is contrary to public policy and
any agreements to do so are void and unenforceable under the Common Law. For
example in the US case of Doyle v. Insurance Company, the US Supreme Court
refused to sanction a contract in which it was agreed that neither party shall resort to
the US courts.15 However, what is permitted is to provide, in the ﬁrst instance, for
arbitration and, if the parties in dispute are not satisﬁed, then and in such a case,
they may refer the matter to the ordinary courts.16
In the sporting context, see the Claudia Pechstein Case relating to enforced CAS
Arbitration discussed in Sect. 13.9.

4.6

Wilhelmshaven FC Case17

This is an important case concerning the German football club, SV Wilhelmshaven
(Wilhelmshaven), which had been ordered by FIFA to pay training compensation,
pursuant to the FIFA Regulations on the Status of Players and Transfers, to two
Argentinian clubs in respect of a player, who had been trained by these clubs.
Wilhelmshaven consistently refused to pay the compensation and appealed
against the FIFA decision to the CAS, which upheld the FIFA ruling on both
claims. However, Wilhelmshaven did not challenge the CAS ruling before the
Swiss Federal Tribunal (Supreme Court).
Eventually, a FIFA disciplinary committee imposed ﬁnes on Wilhelmshaven,
and, following further ﬁnes, league points were also forfeited and the club was
relegated to a lower league.

15

94 U.S. 535 (1876).
See the English House of Lords Decision in the case of Scott v Avery (1856) 5 HLC 811.
17
SV Wilhelmshaven eV/Norddeutscher Fußball-Verband eV.
16
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After further unsuccessful proceedings before the CAS, Wilhelmshaven decided
to refer the matter to the German national courts and to ﬁght the forfeiture of the
league points, as well as their relegation.
The State Court in Bremen ruled that the awards made by the CAS against
Wilhelmshaven and the fact that Wilhelmshaven had failed to take the CAS awards
on appeal to the Swiss courts, precluded the club from challenging the FIFA
disciplinary committee’s decisions and the resulting penalties before the German
courts according to the legal principle of ‘res judicata’. In other words, the matter
had already been adjudicated.
However, on further appeal to the Higher State Court in Bremen, this Court ruled
that the disciplinary measures imposed by the NFV, the German National Football
Association, were against the public interest under German law, because, in effect,
they implemented the CAS and FIFA decisions, which were contrary to the free
movement of workers under Article 45 of the Treaty on the Functioning of the
European Union, to which the NFV was subject.
In essence the ruling in the Wilhelmshaven case is that sports authorities in
Germany, like all other persons and businesses, are subject to German and EU law.
Sports authorities in Germany cannot merely enforce decisions of sports bodies that
are based in Switzerland and, therefore, not directly subject to German law and the
authority of the EU, without having regard to the principles of German law and also
EU law.
Thus, the Court was prepared to hear Wilhelmshaven’s case. After all, it was a
German football club that opposed the decision of a German sports federation in a
German court.
On further appeal by the NFV to the German Federal Court, the Court did not
address the question of whether the order to pay training compensation was contrary to Article 45 of the EU Treaty, but left open this point. Instead, the Court
based the dismissal of the appeal by NFV on the principle that a parent association
makes rules only for its members. Wilhelmshaven was a member of the NFV, but it
was neither a member of the German Federal Football Association, DFB, nor of
FIFA. The Court explained that an association makes rules only for its members.
The mere fact that the NFV was a member of the DFB and that the DFB was a
member of FIFA, did not provide the legal basis on which the FIFA decision could
be enforced against Wilhelmshaven. It also did not warrant a conclusion that
Wilhelmshaven had submitted itself to the disciplinary jurisdiction of FIFA.
This aspect turned out to be the decisive factor on which the German Federal
Court concluded that the compulsory relegation of Wilhelmshaven by the NFV was
not appropriate. Also, the rules of the NFV did not empower it to impose relegation
on the club because Wilhelmshaven did not pay the training compensation as
ordered by FIFA.
The appeal was, therefore, dismissed and, at least as far as Germany is concerned, Wilhelmshaven was not obliged to pay the training compensation.
This case has important implications for International Sports Federations (IFs),
such as FIFA.

4.6 Wilhelmshaven FC Case
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The essence of the judgment is that IFs can only impose disciplinary measures
on their own subordinate members. IFs, therefore, cannot impose sanctions on clubs
that are afﬁliated only to those subordinate members. Thus, IFs do not have any
disciplinary jurisdiction over clubs that are afﬁliated to National Federations. In
other words, there is no ‘privity of contract’; that is, there is no contractual nexus
between clubs and the IFs, of which they are not members.
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Chapter 5

IP and Sport

Abstract This chapter explains the importance of Intellectual Property Rights in
the marketing and exploitation of sports events, persons and teams, including the
Olympic Games and the use of the famous Olympic marks, especially the iconic
Olympic Rings, perhaps the most recognisable symbol in the world. We also cover
some recent famous sports-related trademark cases and also the application of
copyright protection in a sporting context.
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Introductory

In this chapter, we will consider the important part played by IPRs (Intellectual
Property Rights) in sports branding and marketing, especially in the commercialisation and promotion of major sports events, such as the Olympic Games, regarded
as “the greatest sporting show on earth”, the FIFA World Cup and other major
events.
© T.M.C. ASSER PRESS and the author 2017
I.S. Blackshaw, International Sports Law: An Introductory Guide,
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Indeed, without IPRs, it would be very difﬁcult to market sports events, sports
persons and sports teams, because sports bodies and individuals would have
nothing to commercialise or sell. No one is going to pay substantial sums of money
for the grant of any rights to be associated with sports events or to sponsor sports
personalities and teams without those rights, especially exclusive ones, being
recognised by law and, as such, being legally enforceable against others that have
not been granted those rights and—even more importantly—have not paid anything
at all for the privilege of exploiting them commercially.
Not only do IPRs play an important role in the marketing of sports events, but
their creative use is also crucial for the protection and commercialisation of the
valuable image rights of sports personalities.
As already noted above, sport is now big business and has become a global
industry in its own right worth more than 3% of world trade and 3.7% of the
combined GNP of the twenty-eight EU Member States. Also, in the EU, 5.4% of
the labour force is engaged in Sport (some 15 million people). So, there is much to
play for both on and off the ﬁeld of play.1
As mentioned, in this chapter, we will see, in general terms, just how important
IPRs are, especially trademarks and copyright, and in what ways they can be used
creatively for the successful commercial exploitation of sports events, especially
international ones.

5.2

Marketing of Sports Events

The basic problem sports events marketers face under English Law and other
jurisdictions that follow the Common Law lies in the fact that there is no legally
recognised right in a sporting event per se. In Victoria Park Racing and Recreation
Grounds Co Ltd v Taylor2 Latham CJ held that a “spectacle cannot be ‘owned’ in
any ordinary sense of that word”. In other words, a sports event as such is not a
species of legal property that can be protected in its own right.
However, although the law does not recognise any rights in the sports event in
itself, various aspects of the event constitute legally recognised interests that can be
legally protected. So, those wishing to commercialise and market sports events need
to rely on other rights that are legally recognised and protected. Such rights include
various statutory and Common Law IPRs.
In this connection, as mentioned, we are basically concerned with the creative
use of trademarks and copyright.3

1

Sports Industry Figures and EU Commission White Paper on Sport of 2007.
[1937] 58 CLR 479.
3
See ‘The importance of trade marks in sports marketing’ by Sean Corbett, ‘Global Sports Law
and Taxation Reports’, June 2013, pp. 23–27.
2
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We would add that sports registered ‘domain names’, which, in effect and in
function, constitute quasi trademarks and are a valuable tool for marketing and
promoting sports bodies and their events and sports persons who take part in them,
must not be overlooked as they are also important sports marketing tools.

5.3

Corporate Identity and Goodwill

The law has long since recognised that every business has a subjective right to
goodwill.4 Goodwill is the ability to attract custom.5 A sports federation as an
enterprise also has the ability to attract custom in the form of spectators and fans
and therefore also has a goodwill. This goodwill is not just a mere manifestation of
the reputation of the company. Reputation is primarily a personality interest,6 but
goodwill is indeed a proprietary interest which is vested in the estate of the relevant
company.7 Goodwill is probably the most important asset of any business, because
without the ability to attract custom no company would be able to exist
meaningfully.
The customers of a sports federation are to a large extent the spectators and fans
who follow the fortunes of their favourite sports teams with great enthusiasm. In
addition to the proprietary interest in goodwill, there are also personality interests at
stake.8 Especially for the purpose of this discussion it is of the utmost importance
that it is not only natural persons who have personality rights, but juristic persons
like companies, in so far as it is appropriate, have personality rights like reputation
and identity.9
It is a matter of fact that the proprietary interest in goodwill has a strong link with
the personality interest in reputation.10 However, goodwill as well as reputation is
inextricably linked to identity. Goodwill or reputation is after all meaningless if it is
not linked to a particular individual or enterprise which can be identiﬁed as such.11
The unique attributes which underlie the right to identity, are at the same time also
the characteristics which differentiate one individual or enterprise with a particular
goodwill and reputation from another with a different goodwill or reputation.12
In this context identity refers to that uniqueness or peculiarity which identiﬁes a
person or enterprise as an individual or individualises it and differentiates it from

4

Neethling et al. 2010, 326 ff.
See IRC v Muller & Co Margarine Limited [1901] AC 217:
6
Neethling et al. 2010, 349 ff.
7
Pepsico Inc v United Tobacco Co Ltd 1988 2 SA 334 (W) 347B-G.
8
Cornelius (2011) (4) Global Sports Law and Taxation Reports 12.
9
Neethling et al. 2010, 340 ff.
10
Cornelius (2011) (4) Global Sports Law and Taxation Reports 12.
11
Ibid.
12
Ibid.
5
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others. Identity includes the collection of attributes which differentiates the individual or enterprise from others.13 In the case of an enterprise it refers to the
corporate identity and entails the registered and common law trademarks of that
enterprise, but it entails much more. For example, it includes the manner in which
stores are laid out—one could for instance enter any McDonald’s fast food outlet
anywhere in the world and immediately have a sense of familiarity.
Identity also involves the speciﬁc merchandise of an enterprise and the manner
in which it is packaged. In the case of a sports federation the “merchandise” is the
sports event and the federation’s identity is reflected in the tournaments and matches which are presented by that sports federation and which set it apart from other
sports federations. When one, for example, thinks of the International Olympic
Committee, it involuntarily conjures up the image of the Olympic emblem of the
ﬁve coloured rings on a white background. At the same time one thinks of the grand
opening ceremony of the Olympic Games, the lighting of the torch, the competition
in a variety of sports codes, the presentation of medals to the winners and so on.
These are all integral features of the identity of the International Olympic
Committee. The same can be said of other sports federations and the tournaments
they present.
The right to identity is violated if the unique characteristics of a person are used
by another person for commercial gain without authorisation.14 In addition to the
unauthorised use of the image of the individual or company, such use primarily has
a commercial motive which is solely aimed at promoting a product or service to
recruit patrons.15 This violation of the right to identity is therefore primarily linked
to the unauthorised use of the individual or company’s core characteristics with the
intention of beneﬁtting from it ﬁnancially. The unlawfulness in this case is mainly
vested in the violation of the right to freedom of association and the commercial
exploitation of the individual or company.16

5.4

The Olympic Marks

As already mentioned, the Olympic Games are considered to be the “greatest
sporting show on earth” and, so, it is not surprising that the Olympic Charter
contains some very strict provisions designed to safeguard and protect the IPRs in
the Games. Article 7 of the Olympic Charter provides as follows:

13

Neethling et al. 2010, 369 ff.
Cornelius (2011) (4) Global Sports Law and Taxation Reports 12.
15
Wells v Atoll Media (Pty) Ltd [2010] 4 All SA 548 (WCC).
16
Ibid.
14
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7 Rights over the Olympic Games and Olympic properties
1. As leader of the Olympic Movement, the IOC is responsible for enhancing the values of
the Olympic Movement and for providing material support in the efforts to organise and
disseminate the Olympic Games, and supporting the IFs, NOCs and athletes in their
preparations for the Olympic Games. The IOC is the owner of all rights in and to the
Olympic Games and Olympic properties described in this Rule, which rights have the
potential to generate revenues for such purposes. It is in the best interests of the
Olympic Movement and its constituents which beneﬁt from such revenues that all such
rights and Olympic properties be afforded the greatest possible protection by all concerned and that the use thereof be approved by the IOC.
2. The Olympic Games are the exclusive property of the IOC which owns all rights and
data relating thereto, in particular, and without limitation, all rights relating to their
organisation, exploitation, broadcasting, recording, representation, reproduction, access
and dissemination in any form and by any means or mechanism whatsoever, whether
now existing or developed in the future.
3. The IOC shall determine the conditions of access to and the conditions of any use of
data relating to the Olympic Games and to the competitions and sports performances of
the Olympic Games.
4. The Olympic symbol, flag, motto, anthem, identiﬁcations (including but not limited to
“Olympic Games” and “Games of the Olympiad”), designations, emblems, flame and
torches, as deﬁned in Rules 8–14 below, may, for convenience, be collectively or
individually referred to as “Olympic properties”. All rights to any and all Olympic
properties, as well as all rights to the use thereof, belong exclusively to the IOC,
including but not limited to the use for any proﬁt-making, commercial or advertising
purposes. The IOC may license all or part of its rights on terms and conditions set forth
by the IOC Executive Board.

As the IOC is the proprietor of the Olympic Properties, it is obvious that the IOC
should take steps to protect, these ‘properties’ to the extent necessary to safeguard
their value, especially the goodwill that they represent, to enable them to be
commercialised fully by the IOC and their sporting and commercial partners.17
Certainly, as part of this ongoing process, the IOC exercises strict control over its
most valuable IPRs and not least as regards ambush marketing in relation to the
Summer and Winter Games. Furthermore, the IOC demands that the host cities
enact special anti-ambush marketing measures to protect them, as well as designing
and implementing so-called “brand protection programmes”.
Other major international sports bodies, such as FIFA, takes similar measures in
relation to the Hosting of its flagship event, the FIFA World Cup. This was particularly so in the case of the organization and staging of the event in South Africa
in 2010. In fact, infringers of the world cup marks and emblems were relentlessly
pursued by FIFA and the LOC. Reputedly, some 450 infringement legal actions
were brought against “offenders”.18 Dean explains19:

17
See ‘The Olympic properties’ by Carlos Castro, ‘Global Sports Law and Taxation Reports’,
June 2015, pp. 38–41 (both inclusive).
18
Owen Dean “Sport as a Brand and its Legal Protection in South Africa”, ‘Global Sports Law
and Taxation Reports’, March 2012, pp. 41–46 (both inclusive).
19
Ibid., p. 46.
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[…] all parties involved should understand that the administration of professional sport
and the staging of major sporting events are big business and they should be treated like
any other business enterprise in the context of intellectual property rights. Sports brands
are valuable items of property and should be treated as such. The example of FIFA and the
2010 World Cup should be salutary and its intellectual property rights protection campaign should be used as a template. When that stage has been reached sport and branding
will come properly into its own.

FIFA and the LOC embarked on a massive trademark registration campaign and
the extensive list of trademark registrations20 demonstrates the importance that
major international sports bodies, such as FIFA, attach to the protection of their
IPRs in relation to the organisation, staging and commercialisation of their prime
sports events!
To underscore the above point, we would add that FIFA has registered some
13,000 trademarks worldwide and, for the 2014 FIFA World Cup in Brazil, FIFA
registered some 1,116 trademarks, 400 of which were registered after the World
Cup Law, which was passed by Brazil, to protect the FIFA event and its brands,
particularly from ‘Ambush Marketing’, came into force.21 Such trademarks include
BRASIL 2014 and COPA DO MUNDO. FIFA also registered as trademarks the
name of each host city together with the word 2014; for example, RIO 2014.22
See also ‘The Importance of Trade Marks in Sports Marketing’23 by Sean
Corbett, Trade Mark Attorney of Formula One Management in London, who not
only stresses in his article the importance of trademarks in the marketing of major

20

Dean op cit indicates that, according to the records of the CIPC, the following trademarks that
FIFA registered in South Africa in respect of the 2010 World Cup held there:
Trade mark nos. 2004/09046-082 SOUTH AFRICA 2010 in classes 1, 3, 4, 5, 6, 7, 8, 9, 10, 11,
12, 14, 15, 16, 18, 20, 21, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42
and 43.
Trade mark nos. 2005/24252-288 WORLD CUP 2010 in classes 1, 3, 4, 5, 6, 7, 8, 9, 10, 11,
12, 14, 15, 16, 18, 20, 21, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42
and 43.
Trade mark nos. 2006/11308-344 FOOTBALL PLAYER & DEVICE (the ofﬁcial logo) in
classes 1, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, 18, 20, 21, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33,
34, 35, 36, 37, 38, 39, 40, 41, 42 and 43.
Trade mark nos. 2007/28914-939 ZAKUMI (the name of the ofﬁcial mascot) in classes 1, 3, 4,
5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, 18, 20, 21, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37,
38, 39, 40, 41, 42 and 43.
Trade mark nos. 2007/29240-265 2010 MASCOT DEVICE in classes 1, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 14, 15, 16, 18, 20, 21, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41,
42 and 43.
Nos. A2006/0721; A2006/0707 and A2006/0710 OFFICIAL EMBLEM DESIGN in classes 2,
19 and 21.
21
www.ﬁfa.com.
22
See 2014 FIFA World Cup Brazil FIFA Public Guidelines on www.ﬁfa.com.
23
See ‘Global Sports Law and Taxation Reports’, June 2013, pp. 23–27.
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sports events, such as grand prix motor racing, but also the need to look after and
protect them in all cases:
[…] whether one is marketing a brand of running shoe that helps you sprint like Usain
Bolt; the merits of a particular golf club that help golfers hit the ball as far as Bubba
Watson; or the announcement of a competition to win tickets for a prestigious event […]
the success of a trade mark rests in the hands of the parties controlling how it is used and,
therefore, the overriding message for trade mark owners is look after your trademarks and
your trademarks will look after the brand.24

Finally, reference should also be made to the recent three-part series of articles
by Canadian entertainment and sports lawyer, Len Glickman (in collaboration
with some of his colleagues), entitled, ‘Trademarks in sports: an overview’, the
ﬁrst of which was published on 2 September 2013, on the ‘LawInSport’ website.
In that article, the authors expressed the importance and value of IP brands
generally and IP sports brands in particular and how to protect them in the
following terms25:
Intellectual property can be a company’s most valuable asset. The brand value of
multi-national corporations like Walmart, McDonalds or Starbucks is well recognized;
however, professional sports teams and leagues are some of the most valuable brands. Real
Madrid ($3.3 billion USD) topped Forbes’ list of most valuable sports franchises released
July 15, 2013, followed by Manchester United ($3.17 billion USD), Barcelona ($2.6 billion
USD) and the New York Yankees ($2.3 billion USD). To protect their core brands, these
franchises ﬁle trademark applications for team names, logos and even mascots. Individual
athletes, such as Tiger Woods and Serena Williams, have developed their own brands
thereby creating business and endorsement opportunities for themselves. To protect their
brands and their future business ventures, professional athletes trademark their own
names, nicknames and catch phrases.26

5.5

Barcelona FC Trademark Case

In April 2013, Barcelona Football Club (Barcelona) applied for the registration as a
Community (EU) Trade Mark of the silhouette of its crest in relation to a range of
goods in classes 16 (paper goods, stationery, and so on), 25 (clothing, footwear,
headgear) and services in class 41 (including sports activities).
OHIM (the EU body responsible for the registration of community trademarks
and since 23 March 2016 now known as the European Union Intellectual property

24

Ibid., p. 27.
www.lawinsport.com.
26
Ibid.
25
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Ofﬁce (EUIPO)) rejected the application on the grounds that the mark lacked distinctiveness and, therefore, did not meet the basic requirement for registration.
Barcelona appealed this decision, having also submitted materials in support of
their argument that, if the mark were to be found inherently non-distinctive, it
should have nonetheless been registered on the basis of distinctiveness acquired
through use.
The 2014 Board of Appeal Decision was further appealed by Barcelona before
the EU General Court, which, on 10 December 2015, found in favour of OHIM,
conﬁrming the rejection of trademark registration for Barcelona’s crest silhouette.
In the case before the EU General Court, Barcelona argued, in particular, that the
crest silhouette possessed a certain creative quality, especially if compared with
other crests on the market. It also referred to a community trademark registration
granted by OHIM for the silhouette of the Harley Davidson crest and other similar
marks granted registration in Spain, whilst admitting that OHIM is not bound by
precedents.
The Harley Davidson crest was ﬁled in 1997 and Case Law has much developed
since then on the subject of distinctiveness required for the registrability of ﬁgurative marks consisting of simple and/or geometrical shapes. See particularly EUCJ
Decision T-53/13 in Vans v OHIM of 6 November 2014.
The EU General Court dismissed Barcelona’s appeal on all accounts, ruling, in
particular that:
• The crest silhouette is not capable of attracting the attention of consumers as a
sign indicating the origin of the goods/services carrying that mark.
• The silhouette of a crest does not differentiate itself much from the basic shapes
generally used in various commercial sectors as a decorative element.
• Therefore, the crest silhouette does not possess the inherent distinctive character
necessary for registration.
As regards the evidence of acquired distinctiveness submitted by Barcelona, the
EU General Court ruled that this was insufﬁcient to prove acquired distinctive
character of the mark in the EU, as it consisted primarily of documents (such as
newspaper and Wikipedia extracts and information on the club’s social media
activities). None of this evidence enabled the Court to draw conclusions on the
perception of the crest silhouette in itself by a signiﬁcant portion of the relevant
public. In other words, Barcelona failed to prove that the public would recognise
goods carrying solely the crest silhouette as originating from Barcelona.27

27

See General Court of the European Union Press Release No 144/15, Luxembourg, 10 December
2015, Judgment in Fútbol Club Barcelona v OHIM, Case T-615/14.
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Washington Redskins Trademark Case

In a legal battle that has been going on for some twenty years over the use by the
Washington Redskins American football club of their Redskins team name, a US
Federal Judge, on 8 July 2015, ordered the US Federal Trademark and Patent Ofﬁce
to cancel several trademark registrations held by the club in respect of this name.
The Judge held that the name ‘Redskins’ may be disparaging to Native Americans,
who have been objecting to the name for decades, and he also cited dictionary
entries stating that the name is considered to be offensive.
See PRO-FOOTBALL, INC. v. AMANDA BLACKHORSE, et al. 07/08/15 Case
No. 1:14-cv-01043-GBL.IDD—United States District Court for the Eastern District
of Virginia (Alexandria Division), where the full ruling, which makes interesting
reading, may be found.
In his seventy-page ruling, the Judge held that US Federal Law allows the
Government to exercise control over the content of the trademark registration
programme. He equated trademark registration to ‘government speech’, which is
not subject to the right of free speech guaranteed under the First Amendment to the
US Constitution, as opposed to ‘private speech’, which is subject to this
Constitutional legal protection.
In support of this point, the Judge cited a recent US Supreme Court ruling,
handed down in June 2015, which allowed the State of Texas to bar the depiction of
the Confederate battle flag on specialty vehicle license plates, which had been
claimed by the Sons of Confederate Veterans.
He also held, inter alia, that the doctrine of ‘laches’ pleaded by the club does not
apply in ‘public interest’ cases.
The present ruling does not prevent the club from continuing to use the name
Redskins, if it wishes to do so. But the name would no longer enjoy the full legal
protection afforded to a federally registered trademark.
In effect, the club would be relying on an unregistered trademark—a so-called
‘common law trademark’—albeit one that the club has been using for more than
eighty years to identify themselves and their sporting activities and, of course, any
club merchandise sold under this mark!
The ruling is subject to appeal and the club has announced that they intend to
appeal, although US legal commentators do not expect the appeal to be successful.

5.7

Tokyo 2020 Olympic Games Logo Case

Sports event logos are legally protected as ‘artistic works’ under the Law of
Copyright, irrespective of their artistic merit. As such, they may not be copied or
reproduced without the copyright holder’s consent.
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Recently, a case involving a Logo for the next Summer Olympic Games in
Tokyo in 2020 gave rise to a copyright dispute, which will now be briefly
mentioned.
The Tokyo 2020 Logo, which was designed by Kenjiro Sano, was alleged to be
based on a design by the Belgian designer, Olivier Debie, for the ‘Theatre de
Liège’.
Although the 2020 Tokyo Organising Committee claimed otherwise, eventually,
following threats by Debie to sue for copyright infringement, even though he had
not registered his design, the Committee abandoned this Logo on 29 January 2016
and commissioned another one, which was unveiled on 25 April 2016.
Pictorial representations of the conflicting Logos can be seen in a report on the
case by logging onto the ‘The Guardian’ UK newspaper website at www.
theguardian.com.

5.8

Copyright and Sports ‘Hyperlinks’

We live in the information age, in which more and more people get their information from online sources and social media, especially relating to sporting matters.
It is a common occurrence to see posts on ‘Facebook’ or ‘Twitter’ or on ‘blogs’ that
contain hyperlinks to pictures, videos or information posted on other websites.
Sports fans are more active in this respect, setting up ‘webpages’ or ‘blogs’ in
which they follow every titbit of news about their favourite teams and/or athletes.
The recent European Court of Justice landmark case of GS Media BV v Sanoma
Media Netherlands (C-160/15) addressed, at least as far as the European Union is
concerned, the following questions: when is it permissible to post hyperlinks; and
when would posting of hyperlinks amount to an infringement of copyright?
Professor Dr. Steve Cornelius posted the following report and comments on this
case on 26 September 2016 on the ‘Global Sports Law and Taxation Reports’
(GSLTR) website (www.gsltr.com):
In this case, a website, called GeenStijl (literally “no style”), published hyperlinks to certain
photographs. The photographs concerned were taken for Playboy magazine and were
intended for publication in its December 2011 issue. But in November 2011, these photographs were placed on the Filefactory website without the consent of the photographer or
publishers of Playboy. Despite requests to remove the hyperlinks, GeenStijl persisted and
reposted more hyperlinks to the photographs.
The European Court of Justice (ECJ) made a distinction, ﬁrstly, between the situation
where the material was published with and the situation where the material was published
without the consent of the copyright holder. In the former instance, the work is freely
available to the public and the posting of hyperlinks to that material would not constitute a
new ‘communication’ to the public and would, therefore, also not infringe the copyright.
In the latter instance, the ECJ, secondly, distinguished between the situation where
hyperlinks are posted in the pursuit of ﬁnancial gain (as in the case of GeenStijl) and those
situations where hyperlinks are posted without the pursuit of ﬁnancial gain. Where someone
has a website or Facebook page which is not operated for ﬁnancial gain, and posts a
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hyperlink to material published without the consent of the copyright holder, it is assumed
that such a person did not or ought not to have known that the material was published
unlawfully. In such a case, the hyperlink would not constitute a ‘communication’ to the
public and, therefore, would not amount to an infringement of copyright.
This will not apply if the hyperlink bypasses the security features of the hosting website
which are designed to restrict access to the material. The holder of the copyright can also
redress this by informing the person who posted the hyperlink that the material was posted
unlawfully.
However, where someone operates a website or webpage for ﬁnancial gain, and posts a
hyperlink to material published without the consent of the copyright holder, it can be
expected that such person would have conducted the necessary checks to ensure that the
material was posted lawfully. It must, therefore, be assumed that the person, who posted the
hyperlink, did so with full knowledge that the consent of the copyright holder was not
obtained, unless the person, who posted the hyperlink, can rebut this presumption. If the
presumption is not rebutted, the hyperlink would indeed constitute a ‘communication’ to
the public and, therefore, would constitute an infringement of copyright.
So as far as sports news and blogs are concerned, the implications are clear. If a sports fan
or fans have a page or blog, where they share information on their favourite teams or
athletes, but none of the fans proﬁt from the page or blog, they can generally publish
hyperlinks, as long as they do not bypass the security measures of the hosting website or the
holder of the copyright does not complain.
On the other hand, if it is a commercial sports website, or if someone operates the website
or webpage for ﬁnancial gain, for instance, by hosting advertisements from which the
person derives a beneﬁt, hyperlinks should only be posted if it is clear that the material has
been made available to the general public with the consent of the copyright holder.
Otherwise, there will be an infringement of copyright, with the usual legal consequences.
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Chapter 6

Sports Image Rights

Abstract This chapter covers the legal and ﬁscal aspects of sports image rights and
the registration of them in the Channel Island of Guernsey; also the legal remedies
in the case of their infringement; and the important topic of the use of so-called
‘morality clauses’ in sports image rights contracts.



Keywords Sports Image Rights Guernsey Image Rights Registrations
Aspects Sports Club Case Remedies Morality Clauses







 Fiscal

Contents
6.1 Introductory .......................................................................................................................
6.2 What Are Sports Image Rights? .......................................................................................
6.3 Who Owns Them? ............................................................................................................
6.4 Protecting Sports Image Rights.........................................................................................
6.5 Fiscal Aspects....................................................................................................................
6.6 Legal Remedies for Infringing Sports Image Rights........................................................
6.7 Guernsey Image Rights Registrations...............................................................................
6.8 Morality Clauses................................................................................................................
Reference....................................................................................................................................
Further Reading .........................................................................................................................

6.1

43
47
48
51
56
57
58
59
61
61

Introductory

We live in an age in which image rules and perception is paramount. And this is not
limited to celebrities, who are anxious to project their persona, and thus maintain
their celebrity status and popularity and, in turn, their marketability. But the phenomenon also extends to companies and their products, which, if they are to be
successful in our consuming and materialistic society, also need to convey a positive
image in order to command the attention of customers and increase sales. This is all
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down to branding, the importance of which nowadays cannot be over-emphasised
and has been likened by Peter York, the style guru, to a kind of new religion:
The fastest-growing, most proﬁtable, cleverest global corporations are organised around a
new philosophy, a new religion and a new way of working. For these companies their
brand is their central asset—physical products are secondary—and most of their quality
time is spent making and reworking the brand—its meaning, attitude and social role, its
values—because it’s the brand that people buy, not the products. Products, so the thinking
goes, are generic, copyable, discountable, vulnerable, but brands are unique magic.1

This philosophy has been successfully transferred and applied by clever marketers to sport, sports events and sports persons as products competing for consumer attention.
Again, according to York:
Nike isn’t a maker of high-priced trainers but a world voice for sport as an agency of
personal growth and achievement … The Nike swoosh logo means precisely what the
cruciﬁx meant to an earlier generation in ghettos—it promises redemption, vindication and
a way out.2

In a nutshell, a ‘brand’ is a badge of identiﬁcation and, as such, a powerful and
valuable marketing tool! A brand is also a valuable asset and as a leading international licensing guru has rightly remarked:
Businesses are no longer being valued on their manufacturing ability but on the new and
frequently used basis of ‘intellectual capital’.3

Sport is now a global business worth more than 3% of world trade and more than
3.7% of the combined GNP of the twenty-eight Member States of the European
Union, with a total population of some 508 million. Branding has played a signiﬁcant part in this process—often referred to as the ‘commodiﬁcation’ of sport.
Sports events, teams and individual sports persons are now seen and treated a
‘commodities’ to be commercialised, bought, sold and traded. Sport is now ﬁrmly
part of the worldwide entertainment industry. This is particularly true of football—
the world’s favourite game and most lucrative sport!4 As regards footballers,
Cristiano Ronaldo, Real Madrid forward, is the third highest paid athlete in the
world, according to the 2015 Forbes List of the World’s Highest Paid Athletes. He
is reported to have earned a salary of US$52.6 million and, in addition, US$27
million from his endorsements. In other words, from the commercial exploitation of

Article entitled “Branded”, The Times, 10 February 2001.
Ibid.
3
Angela Farrugia, co-founder and joint managing director of The Licensing Company.
4
According to the 2016 Deloitte Annual Review of Football Finance, which was published in June
2016, association football (soccer) is reputed to be worth €22 billion in Europe and is expected to
exceed €25 billion in 2016/2017.
1
2
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his image rights, which he has sold, on 29 June, 2015, in a six-year deal to Peter
Lim, the Singaporean businessman and owner of the Spanish Primera Division
Football Club, Valencia. The value of this deal has not been disclosed, but has been
described as “lucrative”. So, a multi-million sum must be involved! Ronaldo
commented: “This is a very strategic move for me and my management team to take
the Cristiano Ronaldo brand to the next level, especially in Asia.”
As regards football clubs and teams, Manchester United Football Club
and Team have been developed and marketed as a brand in their own right around
the world. This brand is worth millions of dollars and a signiﬁcant contributor to
the value of the Club, in terms of earnings, shareholder dividends and capital
appreciation. Manchester United is also a publicly quoted company on the
London Stock Exchange and became the ﬁrst football club in the world in 2000 to
achieve a market capitalisation of £1 billion.5 The club is heavily involved in
several lucrative ‘afﬁnity marketing’ schemes, including a branded credit card,
designed to increase its customer base—it is reported to have 50 million fans
around the world, but only 1 million customers. And Manchester United is also
reported to be actively exploring a commercial opportunity to go into the casino
business!6
Power brands, like Manchester United, according to Tim Heberden, formerly
UK Managing Director of Brand Finance plc, reputed to be the leading brand
valuation company in Europe, “have the power to influence consumer demand,
trade distribution, staff loyalty, supplier terms, and investor sentiment, transforming business performance and ﬁnancial returns”. And adds: “[…] return on brand
investment is becoming a critical issue for the board and the ﬁnance director”.7
Brands are featuring more and more on company balance sheets as an asset and
sophisticated methods are being developed to value brands, especially sporting
brands. However, Weston Anston, chairman of Trademark & Licensing Associates
of New York sounds a timely warning:
The process of valuing brands on the balance sheet is becoming standard practice and it’s
interesting to see how many marketing executives overestimate the value of their brands
which could lead to some bad marketing decisions.8

Likewise, sports persons have become celebrities in their own right—with salaries to match those of Hollywood ﬁlm stars—and, as such, marketing icons. The
image rights of leading sports personalities, especially footballers, are increasingly

See Ian Blackshaw ‘BSkyB and sport on the net’, The Times, 25 April 2000.
See The Times Sport, 30 July 2003.
7
See ‘Maximising Revenue from Licensing and Merchandising’ by Ardi Kolah SportBusiness
Group London 2002 p. 252.
8
For an interesting account of the various methodologies and formulae used for valuing sports
brands, see ibid. pp. 264—270.
5
6
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being used and exploited to promote the sale of consumer products9—especially
new ones.10 As Anne M. Wall has pointed out:
One of the best uses of sports celebrities’ right of publicity is product endorsements.
Athletes can be ambassadors for the products and services they use. Their endorsement and
positive publicity can lift consumer brand awareness, enhance brand image and stimulate
sales volume. Upon introduction, licensed products that carry a celebrity’s name can
establish instant credibility for the brand in the market place.11

For a striking example of this sports marketing phenomenon, take the case of
Manchester United’s former striker, David Beckham. He earned many more millions more off the ﬁeld of play than on it through the commercialisation of his
image and name, both of which are instantly recognisable, well known and marketable throughout the world.12 In this sense, therefore, it can be said that his face is
worth more than his feet—not only to himself but also to his club. He became a
brand in his own right.13
Chris Britcher, former editor of the SportBusiness International website,14 has
described Beckham as a “marketing man’s dream” in an article entitled “The
Beckham Brand”.15 In it he posed the question whether Beckham really warrants all
the media attention and hype. And goes on to explain the reasons for his success as
a sports brand.16

According to John Barton, Arnaud Le Mintier and Michael Tattersall: “Image rights are any
rights that a player has vested in him as an individual person. These rights have value because
they can be licensed to a third party for commercial exploitation in the market place. This may
take form in a variety of methods of marketing, from the player helping to advertise non-football
products such as bottled water, cars or soap, to the player appearing at a corporate hospitality
event.” See ‘International Studies in Sport Selected Essays 2000/2001’ published by
Editions CIES, Neuchatel Suisse—2003, pp. 73–79.
10
For a general overview of the commercial value and legal signiﬁcance of sports image rights,
see ‘Cashing in on the right image’ and ‘Getting the image right’ by Ian Blackshaw of 9 and 10
December 2002 on the SportBusiness web site (www.sportbusiness.com).
11
See ‘Sports marketing and the law: Protecting proprietary interests in sports entertainment
events’ 7 Marquette Sports Law Journal 1996 p. 154.
12
Not only do football ‘stars’ earn mega sums from the commercial exploitation of their image and
personality rights, but so also do golfers, like ‘Tiger’ Woods, tennis players, like Anna
Kournikova, and Formula 1 drivers, like Lewis Hamilton, to mention but a few!.
13
Worth around £40 m a year in terms of sponsorship and licensing deals—slightly more than
Tiger Woods at around £38 m a year!.
14
www.sportbusiness.com.
15
www.sportbusiness.com, 18 June 2003.
16
According to Tony Gadsby Peet of IMG, who manage many leading sports personalities,
including Tiger Woods, but not David Beckham (until recently he was managed by SFX), sports
brands, generally speaking, are more enduring and less ephemeral and opportunistic than entertainment brands and, therefore, require a different approach for maximisation of them: “With sports
brands, you are working with a property that in most cases has been around a comparatively long
time. The time frame and perspective is completely different. In this case it is much more important
to understand brand strategy and long term development.”
9
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What Are Sports Image Rights?

These rights are known in different jurisdictions by a variety of names, including
‘rights of privacy’ (UK), ‘rights of publicity’ (USA) and ‘rights of personality’
(Continental Europe), but, for the purposes of this discussion, we will refer to them
collectively as ‘image rights’ using the expression ‘image’ not in its in its narrowest
sense of ‘likeness’ but in its wider sense of ‘persona’ or, a fortiori, ‘brand’ to use a
marketing term. Irrespective of the term used, we are concerned with the extent to
which sports persons, as human beings, have the legal right to control the commercial use of their identity.
A typical ‘grant of rights’ clause in a sports image licensing agreement deﬁnes
image rights in rather broad terms as follows:
Access to the services of the personality for the purpose of ﬁlming, television (both live and
recorded), broadcasting (both live and recorded), audio recording; motion pictures, video
and electronic pictures (including but not limited to the production of computer-generated
images; still photographs; personal appearances; product endorsement and advertising in all
media; as well as the right to use the personality’s name, likeness, autograph, story and
accomplishments (including copyright and other intellectual property rights), for promotional or commercial purposes including, but without limitation, the personality’s actual or
simulated likeness, voice, photograph, performances, personal characteristics and other
personal identiﬁcation.17

Of course, in practice, these rights need to be customised to each individual
sports celebrity and each particular deal as part of a predetermined licensed strategy.
It may be noted, en passant, that, although, in most of the Sates of the US,
‘publicity rights’—as image rights are generally known—are also generally
regarded as being all embracing,18 there are certain limitations as a recent US case
involving Tiger Woods has demonstrated.19
17

For a useful English High Court judicial deﬁnition of 'sports image rights', see Proactive Sports
Management Ltd. v 1) Wayne Rooney, 2) Coleen Rooney (formerly Mcloughlin), 3) Stoneygate 48
Limited, 4) Speed 9849 Limited, [2010] EWHC 1807 (QB), at para. [187].
18
“First, the right to publicity recognises the economic value of an individual’s identity. Second,
the publicity right is an incentive for creativity, encouraging the production of entertaining and
intellectual works. Finally, the right prevents unjust enrichment of those who usurp the identity of
another.” See the case of Cardtoons, L.C. v. Major League Baseball Players Ass’n, 838 F. Supp
1501 (N.D. Okla. 1993).
19
See the case of ETW Corporation v Jireh Publishing, Inc. (2003 U.S. App. LEXIS 12488, 20
June 2003) discussed in the August 2003 issue of ‘SportBusiness International’ Magazine p. 54, in
which a painting entitled ‘The Masters of Augusta’ commemorating Tiger Woods’ 1997 victory,
produced and sold by Jireh without Woods’ consent, was held by the Court not to infringe his
‘right of publicity’. ETW was the exclusive licensing agent of Tiger Woods, one of the world’s
best professional golfers, and sued sports’ artist Rick Rush’s publishing ﬁrm, claiming that that
artist infringed Woods’ trademark and improperly proﬁted from Tiger’s likeness by selling these
prints (‘The Masters of Augusta’, which commemorated Tiger Woods’ 1997 victory). Tiger
Woods has registered the words ‘Tiger Woods’ as a trademark. In rejecting the trademark claim,
the Court found that, whilst the prints contained three separate depictions of Tiger Woods, the
trademarked words Tiger Woods do not appear on the print. As regards the claim that Tiger
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6.3

Who Owns Them?

One common concern is not only what image rights are but also who owns them.
This is particularly important in the case of sports persons when they participate in
organised sports events or as members of a team. This issue has been the subject of
a poll—not apparently a very scientiﬁc one!—conducted by ‘SportBusiness
International’ through their website (www.sportbusiness.com).20
The major ﬁnding of this survey shows that the majority—almost 55%—of
sports industry executives polled consider that sports persons themselves should
have control over their image rights and their commercial exploitation.
21.6% thought that the rights should be jointly held by “all interested parties”;
whilst 16.5% considered that the club or team whom the sports persons represent
should control them.
Only 3.7% were in favour of the national sports governing body holding the
rights; and only 3.4% thought that the league in which the sports person plays
should have control.
A further interesting ﬁnding of this survey is the widespread lack of clarity in
commercial sports marketing contracts regarding the ownership of sports image
rights. The need for precise express provisions dealing with the exploitation of such
valuable rights cannot be overstated. Take, for example, the detailed provisions of
clause 4 of the new English Premier League Player Contract which are quite
comprehensive and state as follows:
4. Community public relations and marketing
4.1 For the purposes of the promotional community and public relations activities of the
Club and/or (at the request of the Club) of any sponsors or commercial partners of the Club
and/or of the League and/or of any main sponsors of the League the Player shall attend at
and participate in such events as may reasonably be required by the Club including but not
limited to appearances and the granting of interviews and photographic opportunities as
authorised by the Club. The Club shall give reasonable notice to the Player of the Club’s
requirements and the Player shall make himself available for up to six hours per week of
which approximately half shall be devoted to the community and public relations activities

(Footnote 19 continued)
Woods’ image should receive the same protection, the Court held that he could not show that he
used a single image as an indication of origin. As regards his ‘right of publicity’ claim, the Court
ruled that the artist Rush’s use of Tiger Woods’ image was protected under the First Amendment
to the US Constitution (which protects the freedom of speech) as an expressive work of art—in
other words, the ‘right of publicity’ is subordinated to the general legal protection of ‘artistic
expression’ in appropriate cases. See New York Racing Association v. Perlmutter Publishing, 95
Cv994, 1996 U.S. Dist. LEXIS 11764 (N.D.N.Y. 1996). See also Rogers v. Grimaldi, 875 F.2d
994, 999 (2d Cir. 1989) in which the balancing test between ‘the right of publicity’ and ‘free
expression’ was laid down as follows: “the Lanham Act should be narrowly construed so as to
apply to artistic works only where the public interest in avoiding consumer confusion outweighs
the public interest in free expression.”
20
See ‘Looking After Their Image’ in the July 2003 issue of ‘SportBusiness International’
Magazine, p. 17.
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of the Club. No photograph of the Player taken pursuant to the provisions of this clause 4.1
shall be used by the Club or any other person to imply any brand or product endorsement
by the Player.
4.2 Whilst he is providing or performing the services set out in this contract (including
travelling on Club business) the Player shall:
4:2:1 wear only such clothing as is approved by an authorised ofﬁcial of the Club; and
4:2:2 not display any badge mark logo trading name or message on any item of
clothing without the written consent of an authorised ofﬁcial of the Club
Provided that nothing in this clause shall prevent the Player wearing and/or
promoting football boots and in the case of a goalkeeper gloves of his choice.
4.3 Subject in any event to clause 4.4 and except to the extent of any commitments already
entered into by the Player as at the date hereof or when on international duty in relation to
the Players’ national football association UEFA or FIFA he shall not (without the written
consent of the Club) at any time during the term of this contract do anything to promote
endorse or provide promotional marketing or advertising services or exploit the Player’s
Image either (a) in relation to any person in respect of such person’s products brand or
services which conflict or compete with any of the Club’s club branded or football related
products (including the Strip) or any products brand or services of the Club’s two main
sponsors/commercial partners or of the League’s one principal sponsor or (b) for the League.
4.4 The Player agrees that he will not either on his own behalf or with or through any third
party undertake promotional activities in a Club Context21 nor exploit the Player’s Image in a
Club Context in any manner and/or in any Media nor grant the right to do so to any third party.
4.5 Except to the extent speciﬁcally herein provided or otherwise speciﬁcally agreed with
the Player nothing in this contract shall prevent the Player from undertaking promotional
activities or from exploiting the Player’s Image so long as:
4:5:1 the said promotional activities or exploitation do not interfere or conflict with
the Player’s obligations under this contract; and
4:5:2 the Player gives reasonable advance notice to the Club of any intended promotional activities or exploitation.
4.6 The Player hereby grants to the Club the right to photograph the Player both individually and as a member of a squad and to use such photographs and the Player’s Image in
a Club Context in connection with the promotion of the Club and its playing activities and
the promotion of the League and the manufacture sale distribution licensing advertising
marketing and promotion of the Club’s club branded and football related products (including the Strip) or services (including such products or services which are endorsed by or
produced under licence from the Club) and in relation to the League’s licensed products
services and sponsors in such manner as the Club may reasonably think ﬁt so long as:
4:6:1 the use of the Player’s photograph and/or Player’s Image either alone or with
not more than two other players at the Club shall be limited to no greater usage
than the average for all players regularly in the Club’s ﬁrst team;

“Club Context” shall mean in relation to any representation of the Player and/or the Player’s
Image a representation in connection or combination with the name colours Strip trademarks logos
or other identifying characteristics of the Club (including trademarks and logos relating to the Club
and its activities which trademarks and logos are registered in the name of and/or exploited by any
Associated Company) or in any manner referring to or taking advantage of any of the same.’

21
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4:6:2 the Player’s photograph and/or Player’s Image shall not be used to imply any
brand or product endorsement by the Player; and
4:6:3 PROVIDED that all rights shall cease on termination of this contract save for
the use and/or sale of any promotional materials or products as aforesaid as
shall then already be manufactured or in the process of manufacture or required
to satisfy any outstanding orders.
4.6 In its dealings with any person permitted by the Club to take photographs of the Player
the Club shall use reasonable endeavours to ensure that the copyright of the photographs so
taken is vested in the Club and/or that no use is made of the said photographs without the
Club’s consent and in accordance with the provisions of this contract.
4.7 The Player shall be entitled to make a responsible and reasonable reply or response to
any media comment or published statements likely to adversely affect the Player’s standing
or reputation and subject as provided for in clause 3.2.5 to make contributions to the public
media in a responsible manner.
4.9 In this clause 4 where the context so admits the expression “the Club” includes any
Associated Company of the Club but only to the extent and in the context that such
company directly or indirectly provides facilities to or undertakes commercial marketing or
public relations activities for the Club and not so as to require the consent of any Associated
Company when consent of the Club is required.
4.10 For the purposes of the Contracts (Rights of Third Parties) Act 1999 nothing in this
clause 4 is intended to nor does it give to the League any right to enforce any of its
provisions against the Club or the Player.
4.11 Nothing in this clause 4 shall prevent the Club from entering into other arrangements
additional or supplemental hereto or in variance hereof in relation to advertising marketing
and/or promotional services with the Player or with or for all or some of the Club’s players
(including the Player) from time to time. Any other such arrangements which have been agreed
as at the date of the signing of this contract and any image contract or similar contract required
to be set out in this contract by the League Rules are set out in Schedule 2 paragraph 13.

In Norway, for example, such a potential conflict between sports persons
exploiting their individual image rights by endorsing one particular brand of sports
clothing and the team, to which they belong, being sponsored by a rival sports
clothing manufacturer is dealt with in a particular way. Several national sports
federations, including the Norwegian Football Federation, in their agreements with
players, have accepted that the players can enter into three personal sponsorship
agreements, provided that such agreements do not conflict with the federation’s
sponsorship programme. Under this arrangement, the federation must accept the
personal sponsor prior to the individual player entering into the corresponding
agreement. Alternatively, a practice has grown up whereby the federation co-signs
any such agreement. Either way, potential sponsorship conflicts can be identiﬁed
and nipped in the bud! And potential law suits avoided.
In The Netherlands, there are also speciﬁc arrangements for resolving cases of
so-called ‘conflict sponsorship’.
This is particularly important when planning and implementing sports image
rights licensing programmes and agreements, which nowadays tend to transcend
national boundaries. As will be seen, whilst there are a number of similarities in
each of the countries covered, there are also some important differences in concept
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and principle, as well as particular nuances in terms of interpretation and application of the applicable rules, reflecting differences in culture and temperament and
also in the nature of the legal systems and their historical development and
evolution.
The sports image rights market is more developed in some countries than others.
Take the Nordic countries (Denmark, Norway, Sweden and Finland) for example.
Johan Thoren has analysed the situation in these countries in a recent article22 as
follows:
If the international sport industry can be compared to a teenager on the verge of becoming
an adult, the Nordic markets are the younger siblings who don’t always get to hang around
and play. But with some years’ delay, international developments will penetrate the Nordic
countries as well.

The Nordic countries host relatively few large-scale international sports events.
And in Finland, the law is probably the least developed even though Helsinki will
host the World Athletics Championships in 2005. Throughout the region, however,
football is extremely popular and well established—indeed the Scandinavian
countries (the Nordic countries minus Finland) has a scaled-down version of the
UEFA Champions League, known as the ‘Royal League’—and attracts sponsors
and broadcasters alike.
Luxembourg is a relatively small and undeveloped sports rights market too. In
the rest of Europe, the sports market is relatively well developed and established.
Thus, when planning and devising international sports image rights marketing
programmes, the state of development of the individual markets needs to be taken
into consideration.

6.4

Protecting Sports Image Rights

The situation in Europe varies from country to country. Generally speaking, image
rights are legally better protected in Continental Europe. In the UK, it is more
difﬁcult, as there is no speciﬁc law protecting image rights per se.23 A personality
can only take legal action “if the reproduction or use of [his/her] likeness results in
the infringement of some recognised legal right which he/she does own.”24 Famous
persons, therefore, have to rely on a ‘rag bag’ of laws, such as Trade Mark and
Copyright Law and the Common Law doctrine of ‘Passing Off’ and/or vague
notions of breach of commercial conﬁdentiality. As, for example, in the Catherine
Zeta Jones and Michael Douglas spat with ‘Hello’ Magazine and their unauthorised

‘Cracking The Norse Code’, SportBusiness International, February 2004, pp. 38–42.
Note that Guernsey introduced a speciﬁc IP Image Right on 3 December 2012. See Sect. 6.7
(below) of this chapter.
24
Per Mr. Justice Laddie in Elvis Presley Trade Marks [1997] RPC 543 p. 548.
22
23
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publication of their wedding photographs.25 But it may be added that, even though
successful, only modest damages were awarded by the Court to the celebrity pair.
However, earlier, in what was seen as a softening of the previous law, the F1 racing
driver, Eddie Irvine, successfully sued ‘TalkRadio’ under the Common Law doctrine of ‘Passing Off’ for using, around the time of the British Grand Prix, a
doctored photograph of him holding and apparently listening to a radio (in the
original photograph he was holding a mobile phone!), which implied that he was
promoting or endorsing their radio station. For this breach, Irvine was ﬁnally
awarded £25,000 in damages after appealing against a previous award of £2,000
made by the trial judge.26 Again, not exactly a mega sum!
The right to control the use and commercialisation of one’s image in the UK has
recently been highlighted in the English High Court case of the well-known
Barbadian Pop Star Rihanna and the UK retailer Topshop, which was decided by Mr
Justice Birrs on 31 July 2013.27 This case has reafﬁrmed the fact that, in English law,
there is no such thing per se as an image right in the UK. The facts of the Rihanna case
were quite straightforward. Topshop had used an image of Rihanna on a t-shirt,
having acquired the copyright permission (and an indemnity), and had placed the
t-shirt for sale, initially calling it the “Rihanna” t-shirt. Topshop had sold 12,000 of
them in the UK at £22 each. Whilst there was no copyright infringement, Rihanna felt
that there had been an infringement of her rights as a result and sought an action for
passing off. The judge agreed that there had been passing off as fans of the singing
star were likely to have bought the t-shirt because they thought it was authorised and
endorsed by her. This decision, as in all passing off cases, is one based on its own
particular facts and background circumstances: inter alia, Rihanna already had her
own fashion line for the retailer ‘River Island’; and Topshop was already well-known
for associating fashion with celebrities. The principle recognised in the Rihanna case
concerning a well-known entertainer applies equally to sports’ stars, who wish to
protect the commercial use of their famous names, images and likenesses.
Topshop, as expected, appealed to the Court of Appeal, which, on 22 January
2015, unanimously upheld the High Court’s decision of 31 July 2013. See the
Appeal Court judgment at [2015] EWCA Civ 3. The Appeal Court awarded
Rihanna £3.3 million in damages and ordered Topshop to pay her legal costs
estimated at around £1 million. Both the High Court and the Appeal Court stressed
that the Rihanna case was a decision on its special facts and did not introduce a
free-standing image right into English Law. Lord Justice Underhill regarded the
case as “close to the borderline” and Lord Justice Kitchin stated that an individual
seeking to control the use of his or her image must rely on some other cause of
action, such as breach of contract, breach of conﬁdence, infringement of copyright,
or, as Rihanna did, passing off.

25

Douglas & Others v Hello Limited [2001] 2 WLR 992.
Irvine v Talksport Ltd [2003] EWCA Civ 423.
27
See Robyn Rihanna Fenty and others v Arcadia Group Brands Limited (t/a Topshop) and others
[2013] EWHC 2310 (Ch).
26
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See further on this important case, the article by Manuela Macchi on ‘Rihanna,
Topshop and a narrow opening to image rights in the English legal system?’ in
‘Global Sports Law and Taxation Reports’ June 2015 issue on pp. 28–30. In that
article, Macchi concludes as follows:
“The principle to be taken away from this decision is, in the author’s view, that
passing off cases with a flavour of image rights claims will be assessed fairly strictly
on the facts and supporting evidence and, in order to be successful, will need to
meet the classic test for a passing off case.
However, the decision is bound to generate other “image rights” cases as
celebrities from all ﬁelds get involved more and more into fashion. Moreover, it
provides useful guidance on how, in certain circumstances, a celebrity might bring a
successful claim to prevent the unauthorised use of his or her image. It will be
interesting to see, if in the next case of this nature, whether English judges will take
again a strict view in favour of passing off, or a more flexible interpretation of it in
the direction of image rights.”
Despite these cases, most commentators consider they were decided on their
own particular facts and circumstances and do not herald the establishment of
privacy and personality legal rights in the UK.
A number of sports personalities have registered their names and likenesses as
trademarks under the UK Trade Marks Act 1994. For example, Damon Hill, the
former Formula 1 driver, has registered the image of his eyes looking out from the
visor of his racing helmet as a trade mark; and Jose Mourinho, ‘the special one’, has
registered his full name, surname and signature.28 And other sports personalities
have taken other measures to protect their images. For example, the British athlete,
David Bedford, a former 10,000 m world record holder, recently won a ruling
against a phone directory company, ‘The Number’, over its advertising of its service (‘118-118’) featuring two runners in 1970s running kit. The UK
Communications Regulator ‘OfCom’ held that ‘The Number’ had caricatured
Bedford’s image—drooping moustache, shoulder length hair and running kit—
without his consent contrary to rule 6.5 of the UK Advertising Standards Code.29
The advertisement is still running because ‘OfCom’ did not consider that Bedford
had suffered any loss!
However, in Continental Europe, a legal right of personality, often combined
with a right to protection of one’s private and family life and honour and expressly
safeguarded under the Constitution of the country concerned, generally exists. Thus
making it much easier to protect and enforce image rights, which are considered to
be an inherent and fundamental right of every human being to control the commercial use of their identity. A few examples follow to illustrate and contrast the
legal position on the Continent with that in the US.

28
See the piece entitled ‘The Special One – Trade Marks and Image Rights’ by Manuela Macchi
posted on 27 May 2016 on the ofﬁcial website of ‘Global Sports Law and Taxation Reports’
(GSLTR) at www.gsltr.com.
29
Bedford against The Number Ltd: OfCom, February 2004.
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In Germany, Articles 1 and 2 of the Constitution protect image rights. And last
year, Oliver Khan, the German national team goalie, successfully sued Electronic
Arts, the electronic games manufacturer, for using his image and name in an ofﬁcial
FIFA computer football game. EA claimed that collective consent had been
obtained from the national (VdV) and international (FIFPro) football players’
unions. But not, in fact, from individual players, including Khan himself! This the
Hamburg District Court ruled off side!30
Likewise, in France, Article 9 of the Civil Code confers a general right of
privacy as part of a package of rights protecting the person. Thus, several years ago,
the infamous football player Eric Cantona was able to successfully sue the publishing company, ‘Foot Edition’, and obtain substantial damages for their unauthorised commercial exploitation of his name and image in a special number of their
magazine ‘BUT’ entitled ‘Special Cantona’. The French Court held that the use of
the footballer’s name and image was not for general news purposes, which would
not have been unlawful, but purely for the commercial beneﬁt and ﬁnancial gain of
the publishing company, and thus against the law.
Again, Articles 2 and 3 of the Italian Constitution also provide protection to
sports persons. The general legal principle is that if an image is displayed or
published except when allowed by law (the exceptional circumstances are set out in
Article 97 of the Italian Law on Copyright No. 633/41), or its display causes
prejudice to the dignity and the reputation of the person concerned, the Courts may
order the abuse to cease and award compensation. The Italian Supreme Civil Court
(Corte di Cassazione) has established that the reproduction of the image of a
famous person, created for advertising purposes without the latter’s consent, constitutes an injury to an individual’s exclusive rights over their own likeness
(Cassazione Civile Sez. I, 2 May 1991 No. 4785). Exceptionally, para 1 of Article
97 of the Law on Copyright provides that the consent of the image holder is not
required when reproduction is “justiﬁed by the fame or by the public ofﬁce covered
by the latter, for justice and police requirements, for scientiﬁc, educational or
cultural purposes, when the reproduction is connected to facts, happenings and
ceremonies of public interest or, in any case, conducted in public”. However, para 2
of the same article provides that “the likeness cannot be displayed or put on sale,
when its display or sale might cause prejudice to the honour, reputation or dignity
of the person represented”.
In Sweden, unauthorised use of an individual’s name or picture to promote
goods and services is a civil wrong—and also a criminal offence where the use is
intentional or grossly negligent—under the Act on Names and Pictures in
Advertising of 1979.
In Switzerland, well-known sports persons are legally protected against unfair
exploitation of their persons by Article 28 of the Civil Code, which provides as
follows:

30

Kahn v Electronic Arts GmbH, unreported 25 April 2003 (Germany).
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When anyone is injured in his person by an illegal act, he can apply to the judge for his
protection from any person who takes an active part in effecting the injury. An injury is
illegal where it is not justiﬁed by the injured person’s consent, by a predominantly private
or public interest or by the law.

And ﬁnally, Article 18.1 of the Spanish Constitution (supplemented by Organic
Law 1/1982 of 5 May) guarantees—in equal measure—the right to honour, to
personal and family privacy and to self-image.
The increasing phenomenon of exploitation of sports image rights through new
media platforms, including the Internet and ‘third and fourth generation’ mobile
‘phones,31 which are now widely available, and the commercial opportunities they
present for the creative use of sports programming and information content,32 also
raise important issues of the protection of sports persons’ image rights against the
unauthorised use of their names, images and likenesses. Computer, electronic and
video sports games similarly pose threats to image rights in cyberspace space and
the realm of virtual reality. Particular reference should be made to the recent
landmark Court decision in Germany in the Oliver Khan case mentioned above.
Another issue that arises in relation to the legal protection of image rights is the
impact of the European Convention on Human Rights (ECHR). In the United
Kingdom, for example, the possibility of protecting a sports person’s personality
rights by invoking the right to privacy under Article 8 and the right to property
under Article 1 of the First Protocol of the ECHR has arisen in a number of high
proﬁle cases. However, to date, there have been no Court decisions on these
matters. Indeed, the general view amongst UK media and sports lawyers is that the
interest protected by image rights is not the same as the interest, which the right to
privacy is designed to protect. In the former case, the right to be protected is the
right of sports personalities to commercially exploit their own names and likenesses
for their own beneﬁt and the failure to do so causes them ﬁnancial loss. Whereas a
person’s right to privacy protects that person’s personal integrity and autonomy
from unwanted surveillance and intrusive behaviour. Further, the right to privacy
may indeed protect celebrities—including sports stars—against invasions of their
privacy, but this does not constitute per se a separate personality right. So far, no
underlying property right in the persona of an individual has been legally recognised in the UK.
And, indeed, any legal extension of the right of privacy to a right of personality
would have to be balanced against the right of freedom of expression safeguarded
under Article 12 of the ECHR. This point was noted in the celebrated case of
Douglas & Others v Hello Limited.33

31
These ’phones permit one to view live or near-live clips of moving sports action and also the
streaming of live sports events.
32
As to their value and commercial exploitation as a sports marketing tool, see ‘Download Now!’
by Jean-Paul de la Fuente in ‘Football Business International’ Magazine of 9 August 2003, p. 19.
33
[2001] 2 WLR 992.
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The lack of a separate personality right based on the right to privacy is discussed
by Sara Whalley-Coombes and Elizabeth May in their article entitled, ‘Getting
‘personal’ in the UK—to what extent does the law offer celebrities protection?’34
However, subsequently, the supermodel, Naomi Campbell, won her breach of
privacy case against the ‘Daily Mirror’ newspaper in the House of Lords.35

6.5

Fiscal Aspects

As with any kind of business, the commercialisation of sports image rights also has
a ﬁscal dimension that needs to be considered. However, tax is a ﬁeld in which the
old adage that ‘circumstances alter cases’ is particularly pertinent. In other words,
tax advice very much depends upon the particular facts and circumstances of each
individual case—as well as the aims to be achieved through any tax mitigation
scheme. Equally, a cost-beneﬁt analysis needs to be made in each case.
Particular mention should be made of the UK case of Sports Club plc v Inspector
of Taxes [2000] STC (SCD) 443, in which Arsenal Football Club succeeded in
having payments made to off-shore companies in respect of the Club’s commercial
exploitation of the image rights of their players, David Platt and Dennis Bergkamp,
classiﬁed, for tax purposes, as capital sums and, therefore, non-taxable as income.
This case is not only interesting from a ﬁscal point of view, but also from a
jurisprudential point of view, in that, for tax purposes, image rights are considered
to be capital assets even though image rights per se are not recognised as a separate
species of property under the general law in the United Kingdom. Note that,
reportedly, HMRC has agreed a 20% limit of players’ salaries in association
football (soccer) for their image rights; and a 15% limit in the case of rugby union.
But, in each case, HMRC must be satisﬁed that there is a real beneﬁt to the clubs
from the use of their players’ image rights. This is a tall call by HMRC! See further
the article on tax sheltering sports image rights in the UK by Pete Hackleton
entitled, ‘Image rights companies – where are we now?’, published in the
September 2015 issue of ‘Global Sports Law and Taxation Reports’. See also the
article on the tax treatment of Image Rights in the English Premier League (EPL) by
Freddie Huxtable, which is published in the June 2016 issue of ‘Global Sports Law
and Taxation Reports’ on pp. 20–23.

April 2002, Copyright World, pp. 16–18. See further on this subject generally, ‘The Right of a
Sportsperson to Exploit His/Her Own Image and Success in the United Kingdom’ by Dalton
Odendaal, a Paper presented at a Conference on ‘Sport: The Right to Participate’ held at the Law
Faculty at the University of Cape Town, South Africa, on 6 and 7 February 2003, organised by
Steve Cornelius and Rochelle le Roux of the Centre for Sports Law of the Rand Afrikaanse
Universiteit, Johannesburg and the Institute of Development and Labour Law of the University of
Cape Town respectively.
35
[2004] UKHL 22.
34
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Opportunities exist in other parts of Europe for tax sheltering the ﬁnancial
returns from the commercial exploitation of sports image rights—not least in The
Netherlands, which has a fairly comprehensive network of double taxation treaties
around the world, which can be creatively used to save tax.
Again, in Switzerland, for example, tax mitigation structures can be constructed
founded on tax-exempt not-for-proﬁt foundations.

6.6

Legal Remedies for Infringing Sports Image Rights

A variety of legal remedies are available to those whose sports image rights have
been infringed, ranging from damages to interim and ﬁnal injunctions. Where
trademarks are involved, under Sections 14–16 of the UK Trade Marks Act 1994,
the following speciﬁc civil remedies are available: damages; an account of proﬁts;
injunctions; and orders for delivery up of infringing articles.
In assessing damages generally, in a number of Continental European jurisdictions, a ‘lost licence fee’ is applied. In other words, what would the offending party
have to have paid had that party been granted a licence to commercially use and
exploit the sports image rights concerned.36 However, generally speaking, damages
awards on the Continent tend to be lower than in Common Law jurisdictions
generally and certainly in the United States. For example, in Switzerland, Courts
will rarely award more than between CHF10,000 and 20,000 for infringement of
rights.
As for injunctions, being an equitable remedy under English law, such measures
are granted by the Courts on a discretionary basis and only where damages would
not be an adequate remedy. It may be possible, according to the particular circumstances of the case, to obtain specialised injunctions, such as ‘Quia Timet’,
which aims to prevent an anticipated breach of a legal right. In Spain, for example,
under Article 9.2 of the Basic law (‘Ley Organica’), a Judge can adopt all required
measures in order to achieve the following results:
• to stop illegal interference by third parties;
• to restore the owner’s full enjoyment of their image rights; and
• to prevent future interferences.

36

See the discussion in Germany regarding damages in the Oliver Khan case and also in the
Caroline of Monaco case in Blackshaw and Siekmann 2005, pp. 126–128.

58

6 Sports Image Rights

Where copyright infringements occur, amongst other remedies, the UK
Copyright Designs and Patents Act 1988 gives the aggrieved party the right, subject
to complying with certain procedures, to seize and detain infringing copies.37
In the European Union, under Regulation No. 3295 of 1994, copyright holders
can ask their Customs Authorities to stop counterfeit or ‘pirated’ goods from
entering their country. This is a very valuable and practical tool for ﬁghting
counterfeiting on a trans-national scale.
However, apart from civil remedies, criminal sanctions may result from the
infringement of sports image rights. For example, under Section 92 of the UK
Trade Marks Act 1994, fraudulent application or use of a trade mark constitutes a
criminal offence; and the offender can be ﬁned and/or imprisoned, if the required
criminal intent (‘mens rea’) is proved. In other words, the application or use of the
mark must be either with the intention of the infringer gaining, or causing loss to
someone else; and, in either case, must be without the consent of the trade mark
owner.
Likewise, under Section 107(1) of the UK Copyright, Designs and Patents Act
1988, there are similar criminal consequences where the copyright infringer knows,
or has reason to believe, that an infringement is taking place.
Before resorting to legal proceedings, however, ‘cease and desist letters’ are
often sent to infringers. But beware: to claim trade mark rights falsely and threaten
legal action can, under Section 21 of the 1994 Act, produce a counterclaim for a
declaration that the threats are unjustiﬁed; and, in turn, this can lead to claims for
damages and/or injunctions.
See further on this subject generally: ‘Sports Merchandising: Fighting the Fakes’
by Ian Blackshaw.38

6.7

Guernsey Image Rights Registrations

Finally, a brief mention of this subject should be made as follows.
The Channel Island of Guernsey, a British Crown Dependency located in the
English Channel, introduced on 3 December 2012 a new Statutory Image Right
under the provisions of the Image Rights (Bailiwick of Guernsey) Ordinance of
2012.
This Right is akin to a trademark, which allows the owners of such an IP Right,
such as sports’ celebrities, to register this Right, in effect in perpetuity. Such Right
creates a more clearly separable and marketable asset, but, essentially, as trademarks are territorial in nature, legally protectable only within the Bailiwick of
Guernsey.

37
38

See Sections 96–100 of the Copyright Designs and Patents Act 1988.
The International Sports Law Journal, 2004/3-4, p. 76.
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For further information on this interesting development, see ‘Image is everything! The Guernsey Registered Image Rights’ by Jason Romer and Kate Storey of
Collas Crill Law Firm, Guernsey, in ‘Global Sports Law and Taxation Reports’ of
March 2013, on pp. 7–10.

6.8

Morality Clauses

Following the fall from grace of Tiger Woods a number of years ago and also the
Lance Armstrong doping affair, consideration should be given to including
so-called Morality Clauses into Sports Image Rights Agreements to deal with the
fallout from such cases.
Such a Clause may be couched in the following terms:
The Sports Personality shall, at all times, during the term of this Agreement act and conduct
himself/herself in accordance with the highest standards of disciplined and professional
sporting and personal behaviour and shall not do or say anything or authorize there to be
done or said anything which, in the reasonable opinion of the Licensor, is or could be
detrimental, whether directly or by association, to the reputation, image or goodwill of the
Company or any of its associated companies. The Sports Personality shall not, during the
term of this Agreement, act or conduct himself/herself in a manner that, in the reasonable
opinion of the Company, offends against decency, morality or professionalism or causes the
Company, or any of its associated companies, to be held in public ridicule, disrepute or
contempt, nor shall the Sports Personality be involved in any public scandal.

As will be seen, this clause is widely drafted and covers a wide range of contingencies involving the behaviour and conduct of the sports personality and the
effect it may have on the grantor of the rights (the Company) and its business.
So-called ‘disrepute’ and ‘public scandal’ provisions may need some objective
deﬁnition/reﬁnement to avoid any claims that they are void for uncertainty. In this
regard, the use of the phrase “in the reasonable opinion of the Company” helps.
Furthermore, some precision can also be added by including a list of situations that
would constitute bad behaviour within the meaning and scope of the clause, such
as, testing positive for a banned substance. It should be expressly stated that any
such list is not exhaustive but merely illustrative, by using the time-honoured
phrase: “[…] including, but not limited to, the following behaviour on the part of
the Sports Personality: […]”. In any case, in practice, the provisions and the
application of these Morality Clauses to actual cases are always discussable!
Any breach of the provisions of this Clause may trigger termination of the Sports
Merchandising Agreement. And, in fact, the clause will need to be read with the
provisions in the rest of the Agreement dealing with its termination. So, let us now
look at the sort of termination provisions that should be included in the Agreement.
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Such a clause may run as follows:
Termination
The Company may forthwith terminate this Agreement by giving written notice upon
failure on the part of the Sports Personality to perform any of his/her obligations under this
Agreement.

The main thrust of the termination clause is the right to terminate in the event
that the sports personality is in breach of any of the provisions of the Merchandising
Agreement, including his/her obligations under the Morality Clause. It should be
noted, however, that this is a right, and not an obligation, and, as such, only to be
exercised by the aggrieved party at its sole discretion.
In practice, it is advisable to discuss—without any delay—a terminable situation
that has arisen with the sports personality and evaluate the effects—immediate,
short-term or long-term—of any breach. Is the breach so serious and fundamental
that the only course of action is to terminate the Sports Merchandising Agreement?
Or is the breach remediable within a short period of time, say, twenty-one days,
with little or no long-lasting damaging effects? In other words, can the parties agree
on a suitable damage limitation exercise to keep the relationship alive? All this will
depend upon the nature and extent of the breach, as well as the overall objectives of
the merchandising programme itself; and also the effect of the breach on any
ongoing promotional/advertising campaign, amongst other commercial and ﬁnancial considerations.
Of course, if the parties agree to continue with the agreement, a waiver clause
will need to be included in the Merchandising Agreement to ensure that any waiver
on one occasion does not set a precedent and oblige the aggrieved party to waive
any future breach of the agreement in the same or other circumstances. The standard
clause—one of the so-called ‘boilerplate clauses’—is in the following terms:
The failure by either party to enforce at any time or for any period any one or more of the
terms or conditions of this Agreement shall not be a waiver of them or of the right at any
time subsequently to enforce all terms and conditions of this Agreement.

To reinforce the termination provisions, it is useful to include in the Recitals a
reference to the particular personal characteristics and attributes of the sports personality, which are the basis for entering into the Agreement, thus making it an
intuitu personae one. In other words, if these characteristics, for any reason, cease
to exist there are grounds for termination of the Agreement. Again, at the discretion
of the aggrieved party.
Also, in view of the Lance Armstrong affair, it may be prudent to include a
clause giving the aggrieved party the right to be repaid any image rights’ fees paid
to the sports personality in good faith on the basis that he/she, in a case like
Armstrong, was, in fact, a ‘clean’ athlete.
Further, it should be remembered that Morality Clauses should be mutual,
bearing in mind that the company, whose products/services the sports personality is
endorsing, may be involved, for example, in producing sports apparel in ‘sweat
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shops’ in the Far East. Such a situation can reflect unfavourably on the sports star
concerned and tarnish his brand and goodwill.
For a fuller review of so-called Morality Clauses, also known as ‘Bad Boy
Clauses’, see ‘Money Morality and Megastars’ by J Tyrone Marcus in ‘Global
Sports Law and Taxation Reports’ June 2013, on pp. 37–40.
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Chapter 7

TV and New Media Rights

Abstract This chapter deals with Sports TV and Media Rights, which are often
characterised as ‘the oxygen of sport’; the EU ‘Television without Frontiers’
Directive; and the FIFA and UEFA so-called ‘Crown Jewels’ Cases.
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Introductory

Sport is now big business globally, accounting for more than 3% of world trade.
And, in the European Union (EU), with a population of 508 million, the sports
industry is now worth 3.7% of the combined GNP of the existing 28 (which, in due
course, will be 27 after UK recently voted to leave) Member States. 5.4% of the EU
labour force is employed in sport directly and indirectly, that is, some 15 million
people. There is, therefore, a lot to play for, from both a sporting and a ﬁnancial
point of view.
Indeed, as the former UK Sports Minister, Richard Caborn, who initiated the EU
‘White Paper’ on Sport during the UK Presidency of the EU in the second half of
© T.M.C. ASSER PRESS and the author 2017
I.S. Blackshaw, International Sports Law: An Introductory Guide,
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2005, has pointed out: “[t]he commercialisation of sport, especially football, has
moved at a pace that no one could have envisaged.” And, it may be added, continues to do so! Sport is now a product in its own right.
The rise of sport as a global industry is largely the result over the years of the
marketing of sports, sports persons and events, originally in the United States of
America (USA), and subsequently in Europe and elsewhere. This has led to the
establishment of a world-wide discrete sports marketing industry.
Of the sports marketing mix, which includes sports sponsorship, merchandising,
endorsement of products and services, and corporate hospitality, perhaps the most
important and lucrative one is the sale and exploitation around the world of sports
broadcasting rights, including new media rights, such as the streaming of sports
events on the Internet and on mobile ‘phones, all of which contribute mega sums to
many sports and sports events, including the Summer and Winter Olympic Games
and the FIFA World Cup. Indeed, it is fair to say that, without the sums generated
by sports broadcasting, such major events—and, in fact, many others—could not
take place and consequently sport—and sports fans—would be the losers.1

7.2

Sports TV Rights

The commercialisation of sports broadcasting rights may be considered as the
‘oxygen of sport’. There is a symbiotic relationship between sport and TV broadcasting. Indeed, according to David Grifﬁth-Jones, QC: “This marriage between
sport and television is one made in heaven.”2 And according to Richard Parrish:
“The broadcasting sector and sport have […] revolutionised each other”.3 New
technology—especially broadband and quicker access to the Internet and advances
in mobile telephony—has contributed to the development and ﬁnancial importance
of sports broadcasting rights—and continues to do so!
For example, the English FA Premier League—the world’s most popular and
most ﬁnancially successful football league—have recently sold their UK live rights
to their matches for the three seasons beginning in 2016 for a record sum of £5.136
billion. With the sale of additional rights, including new media and overseas rights,
the total sum involved is some £8.3 billion. Again, the lion’s share of these rights
has been sold to the satellite broadcaster, BSkyB, to be shown as part of its Sky
Sports package on a subscription basis. BSkyB is owned by the Australian media
magnate, Rupert Murdoch, through his Group, News International, who, incidentally, considers “sports as a battering ram and a lead offering” in all his pay

1

See Blackshaw 2012.
Grifﬁth-Jones 1997 p. 289.
3
Parrish 2003.
2
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television operations around the world.4 In other words, as a means to selling other
Sky pay-tv packages.
It is interesting to note that BSkyB has held the live rights to broadcast
Premiership football in England since 1992. According to Peter Scudamore, the
Chief Executive of the English Premier League, these rights are now more valuable
and “[…] for the ﬁrst time these are platform-neutral rights available for
exploitation on wider technology”. These broadcast rights fees are very impressive
and there will be even more TV money for the 20 English Premier League Football
Clubs to share amongst themselves accordingly. The new deal is in addition to
SKY’s newly-acquired mobile ‘clips’ from all 380 Premier League matches, as well
as the live rights they already hold to 126 matches. These live rights are shared with
BT Sport.
It may be added that the exploitation of broadcasting rights in football has
become so valuable and important that many leading football clubs, such as the
English club Manchester United, operate their own television channels for the
beneﬁt of their fans and also their commercial sponsors, made possible with the
advent of digital TV.
The International Olympic Committee (IOC), for instance, has sold the broadcast
rights for the 2008 Beijing Summer Olympic Games, the 2012 London Olympic
Games and the 2016 Brazil Summer Games for stratospheric sums too!5 In fact, the
TV rights money for the 2016 Games through world-wide deals made by the IOC
with broadcasters has increased by 52%. For example, the American channel NBC
has paid some US$7.65 billion for the three Olympic Games cycles until 2032. TV
rights now account for 70% of the income generated by the Olympics.6
In December 2015, ‘La Liga’ in Spain announced a new TV rights deal worth
€2.65bn.
Also, on 9 June 2016, the German Bundesliga set a new record for the sale of
TV rights in a deal worth €4.64bn over four seasons: 2017/18–2020/21.
Furthermore, the Japanese Soccer ‘J League’ sold its on-line broadcasting rights
to the British ‘Perform Group’ for US$2bn over 10 years.
It seems that the upward trend in the sales value of broadcasting rights for major
sporting events may be said to be unstoppable.

4

Address at the AGM of News Corporation on 15 October 1996 in Adelaide, Australia.
In 2016, following the Rio Olympics, the IOC launched its own television channel, the IOC
Olympic Channel, which offers Olympic sports twenty-four hours a day, aimed at reaching the
widest possible audience. Broadcast sponsorships and advertising opportunities will be offered ﬁrst
to the IOC’s ‘Worldwide Partners’.
6
See http://www.totalsportek.com/money/olympics-2016-tv-rights-deals-worldwide-increased-52/.
Posted on 31 March 2016.
5
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Sports New Media Rights

The importance on a global scale of sports broadcasting rights, from a legal point of
view and also from a commercial point of view, as part of the sports marketing mix,
is incontrovertible.
The value of such rights can be expected to continue to increase and reach even
dizzier ﬁnancial heights with further advances in new broadcasting technologies.
Not least, the continuing growth in digital television, as many systems in many
countries change from analogue to digital broadcasting methods of transmission
and delivery.7
Digital television particularly lends itself to the broadcasting of sports events,
providing, as it does, viewers with greater choice in terms of programme content;
control over how and when they watch; and also raising their expectations
regarding the quality of picture and sound (the advent of high deﬁnition television
(HDTV)), depth and also the personalisation and enhancement of the broadcast
experience, especially through the availability of interactive and view on demand
facilities.8
The growth of new delivery platforms, including the spread of broadband,
particularly for home computers, so-called 4G mobile phones, video on demand
and personalised video recorders, currently and in the future, play a signiﬁcant part
in the development of the sports broadcasting market and, of course, give rise to
new legal and commercial challenges. All these developments, as Andy Fry has
pointed out, have “given the industry its ﬁrst glimpse of a future in which the basic
rules of audience engagement will be turned on their head”.9
For millions of sports fans around the world, for example, viewing, posting and
sharing short form video content on social media is now key to the way in which
they wish to consume and interact with the sports and teams they follow and
support. There is a big market for this content and demand is increasingly being met
by the fans themselves or by unofﬁcial blogs and websites, often with little or no
regard to the legal rights that apply to the content that they are (re)publishing,
especially possible copyright infringement.10
All this, of course, is good news for sports broadcasting rights holders, not least
the leading International Sports Federations, such as the IOC and FIFA. Again, as

7

In the UK, for example, the changeover from analogue to digital broadcasting was due to begin
in 2008 and to end in 2012, in time for the London Olympic Games.
8
On the subject of Digital Television generally, see Iosiﬁdis 2007.
9
‘Delivering Outside The Box’, Andy Fry, SportBusiness International, June 2005, p. 40.
10
See ‘Short Form Video Content: The New Media Rights Battleground and How to Win’ by Jody
MacDonald, Senior Associate, Couchmans LLP, London, ‘World Sports Law Report’, Volume 13,
Issue 12, December 2015. See also ‘To hyperlink or not to hyperlink? That is the question!’ by
Prof. Dr. Steve Cornelius, posted on the ‘Global Sports Law and Taxation Reports’ (GSLTR)
website (www.gsltr) on 26 September 2016.
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Andy Fry has observed: “[…] rights holders sense an opportunity to sell their
content to customers in a range of new formats across new platforms”. And adds:
“In terms of pay-TV politics, digital looks like a gravy train for cable and satellite
platforms—but the big threat is that telecoms companies will use it as a way of
muscling in on the content delivery game”.11
The coverage of major sports events, such as the Olympics and the FIFA World
Cup, are not the only sports to beneﬁt from this broadcasting technological revolution. There is also scope for the rights holders of smaller sports to cash in as well,
providing their fans with video content that has not got onto television in their
particular countries. For example, Premium TV has a broadband subscription service for fans of The World Rally Championship, offering them video stage highlights, in-car footage, interviews with drivers, as well as a video archive accessible
on its website. Other smaller sports are also exploring video streaming via
broadband.
Of course, all these new delivery platforms have to be paid for by the viewers,
who not only want them, but are prepared to buy into them through paying for
subscriptions and/or fees. And for those, who are not prepared or maybe cannot
afford to pay, perhaps, therefore, there will be more pressure, in future, from the
‘free-to-view’ lobby, resulting in possible further action on the part of the European
Union through additional amendments to its so-called ‘Television without
Frontiers’ Directive12 (see Sect. 7.5) or by means of other customised measures as
part of its evolving sports broadcasting policy, which endeavours to strike a balance
between the structure and needs of the relevant market13 and the special characteristics and dynamics of sport and, in particular, its cultural dimension.

7.4

Their Ownership and Legal Protection

Broadcasting rights take many forms, including live, delayed, highlights, clips and
radio; and their ownership is a vexed question and one that is not capable of a brief
or simple answer.
In the United Kingdom, there is no Statutory deﬁnition of broadcasting rights;
neither is there any English Court Decision dealing with the matter.

11

Ibid., footnote 9 above.
Directive 89/552 as amended by Directive 97/36.
13
In the Champions League case (Dec. 2003/778), the Commission deﬁned the relevant market as
“the acquisition of television broadcasting rights for football events played regularly throughout
the year.” This means that international club competitions are part of the same market as national
club competitions. In all competition law cases, the deﬁnition of the relevant market is crucial,
particularly when determining dominance on the market. The competition authorities tend to
deﬁne the relevant market narrowly; whereas defendants try to deﬁne the market more broadly to
reduce their particular share of it!
12
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However, there is an Australian High Court and Appeal Decision, namely,
Victoria Park Racing and Recreation Grounds Company Ltd v Taylor and others,14
on the subject, albeit that it concerns radio and not TV broadcasts. This Decision is
of persuasive authority in the United Kingdom and could be relied on if the matter
were to be considered by the UK Courts. In any case, the ruling is taken to be and
accepted as the Law in England.
In the Australian case, the ﬁrst defendant owned the land near Victoria Park
racecourse. He erected an elevated platform on his land from which he could view
not only the horse races, but also Victoria Park’s notice boards which displayed all
the data and other information relating to the races. The second defendant broadcast
radio commentaries on the races and descriptions of what could be viewed from the
ﬁrst defendant’s platform. The owner of the racecourse sought an injunction against
the broadcasts on the grounds that the defendants’ actions deterred would-be
spectators from attending with a consequent loss of gate money. In the judgement at
ﬁrst instance, the Judge held that:
The defendant does no wrong to the plaintiff by looking at what takes place on the
plaintiff’s land. Further, he does no wrong to the plaintiff by describing to other persons, to
as wide an audience as he can obtain, what takes place on the plaintiff’s ground

On appeal, the Court stated:
It has been argued by the expenditure of money the plaintiff has created a spectacle and that
it therefore has what is described as a quasi-property in the spectacle which the law will
protect. The vagueness of this proposition is apparent on its face. What it really means is
that there is some principle (apart from contract or conﬁdential relationship) which prevents
people in some circumstances from opening their eyes and seeing something and then
describing what they see. The court has not been referred to any authority in English law
which supports that general contention that if a person chooses to organise an entertainment
or do anything else which other persons are able to see, he has a right to obtain from the
court an order that they shall not describe to anybody what they see (….) the mere fact that
damage results to a plaintiff from such a description cannot be relied upon as a cause of
action. I ﬁnd difﬁculty in attaching any precise meaning to the phrase “property in a
spectacle”. A “spectacle” cannot be ‘owned’ in any sense of that word.

Likewise, in line with the Victoria Park case, aerial photography of a landowner’s property by another is not prohibited by law.15 As the Judge stated in this
case:
There is no law against taking a photograph, and the mere taking of a photograph cannot
turn an act which is not a trespass into the plaintiff’s airspace into one that is a trespass.

On the other hand, in the US, another common law jurisdiction, quasi-proprietary
rights in sporting events are legally recognised in accordance with the doctrine of
‘commercial misappropriation’.16

14

[1937] 58 CLR 479, HC of Australia.
See Bernstein of Leigh (Baron) v Skyviews and General Ltd [1997] 2 All ER 902.
16
Pittsburgh Athletic Co et al. v KQV Broadcasting Co. [1937] 24 F. Supp. 490.
15
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Notwithstanding the above general legal principles, it can be argued that the
ownership of sports broadcasting rights may vest in some or all of the venue owner,
the ‘home’ team, the ‘away’ team or the competition/event organiser. In other
words, broadcasting rights are controlled by the party holding ‘the keys of the
door’.
However, see the case of British Broadcasting Corporation v Talksport Ltd.17 In
that case, the BBC sought an injunction to restrain a rival broadcaster talkSPORT
from creating an audio commentary derived from viewing pictures of the EURO
2000 football championship in Belgium on television. In order to appear more
authentic, the radio commentary included some stock crowd noise and the BBC
argued that talkSPORT was, therefore, passing off its ‘live broadcast’ from
Belgium. Although the BBC was accredited by the organiser to make the exclusive
live radio broadcast from the event, it failed to persuade the court that it was entitled
to an injunction or that the activities of talkSPORT were tortious or otherwise
intrinsically unlawful. This case illustrates that, on occasions, even controlling the
‘keys of the door’ will not alone guarantee exclusivity in the absence of a legally
recognised property right in the event itself.
The event organiser and/or the promoter clearly owns the event, but ownership
per se does not extend to the broadcasting rights, unless underpinned in various
ways, basically, such as the control of the venue rights and restrictions on spectators. The ‘broadcasting rights’ are created and reinforced by the law of contract.
The fact that these rights are the creature of contract means that they can be
devolved by contract. So, for example, the owner of a stadium/arena who licenses
the use of it to the promoter/organiser of the sporting event for that purpose may
grant to the latter ‘the exclusive broadcasting rights’, deﬁned as the right to ﬁlm and
record pictures and sound of the event and to transmit live signals or recordings of
the same. The owner of the stadium/arena may also expressly agree not to broadcast
the event and/or, if he retains of control of access or ticket sales, may agree to
restrict spectators from broadcasting the event.
But what is the legal position of the participants in sporting events, the players
and ofﬁcials, and also the spectators who attend them?
Players do not enjoy ‘performers’ rights’ under Section 180 of the UK
Copyright Designs and Patents Act 1988. Most players and ofﬁcials are employed
and their contracts of employment will usually require them to play in televised
events and will provide that such performances and/or public training may be
ﬁlmed and televised as their employers may decide. In addition, players and ofﬁcials may be required to give certain interviews.
Spectators also agree to be ﬁlmed by attending the event, expressly under
conditions stipulated in their tickets or impliedly by attending an event knowing in
advance that it is being televised. As such, neither players, ofﬁcials nor spectators
may be able to claim any broadcast rights in the sports event concerned.

17

[2000] TLR 401.
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The ownership of sports broadcasting rights is more complicated where teams or
clubs are participating in a league or other competition. In such cases, it may be
argued that the goodwill in the sports event is owned by the organiser, either alone
or jointly with the participating teams. In view of the decision in the Victoria Park
case, it does not follow that the owner of the event concerned automatically owns
the broadcasting rights.
This is an issue which has been faced by the International Sports Bodies. For
example, to clarify the position, UEFA has included the following provision in its
Statutes:
UEFA and the member associations shall have the exclusive rights to broadcast and use, as
well as authorise or broadcast and use, by picture, sound or other carriers of any kind
(including data carriers which have yet to be developed), matches which come within their
jurisdiction, either live or recorded, in whole or as excerpts.18

There are similar claims made in the Olympic Charter, which provides in Article
7(2) as follows:
The Olympic Games are the exclusive property of the IOC which owns all rights relating
thereto, in particular, and without limitation, all rights relating to (i) the organisation,
exploitation and marketing of the Olympic Games, (ii) authorizing the capture of still and
moving images of the Olympic Games for use by the media, (iii) registration of
audio-visual recordings of the Olympic Games, and (iv) the broadcasting, transmission,
retransmission, reproduction, display, dissemination, making available or otherwise communicating to the public, by any means now known or to be developed in the future, works
or signals embodying audio-visual registrations or recordings of the Olympic Games.

And also in the FIFA Statutes, in which Article 78 provides as follows
1 FIFA, its Members and the Confederations are the original owners of all of the rights
emanating from competitions and other events coming under their respective jurisdiction,
without any restrictions as to content, time, place and law. These rights include, among
others, every kind of ﬁnancial rights, audiovisual and radio recording, reproduction and
broadcasting rights, multimedia rights, marketing and promotional rights and incorporeal
rights such as emblems and rights arising under copyright law.
2 The Executive Committee shall decide how and to what extent these rights are utilised
and draw up special regulations to this end. The Executive Committee shall alone decide
whether these rights shall be utilised exclusively, or jointly with a third party or entirely
through a third party.

Further, Article 79 of the Statutes provides as follows:
1 FIFA, its Members and the Confederations are exclusively responsible for authorising the
distribution of image and sound and other data carriers of football matches and events
coming under their respective jurisdiction, without any restrictions as to content, time, place
and technical and legal aspects.
2 The Executive Committee shall issue special regulations to this end.

18

Article 48.1.

7.4 Their Ownership and Legal Protection

71

Whilst the legal treatment of sports TV rights varies from country to country, in
the European Union there is some degree of harmonisation. This is the consequence
of the inexorable rise of EU Competition Law generally and its particular application to the sporting world, which has produced something of an overarching,
unifying and harmonising factor in the ﬁeld of sports broadcasting in those
Countries, which are members of the EU or the EEA (the European Economic
Area), in which the EU Competition Rules generally apply.
But it should be noted generally that there is a growing move towards competition issues in the EU being handled by the National Competition Authorities in
preference to those at the EU level in line with the so-called ‘subsidiarity’ principle,
whereby matters, wherever possible, are handled at the local rather than at the
European level.

7.5

EU ‘Television Without Frontiers’ Directive

The so-called ‘Television without Frontiers’ Directive19 is the cornerstone of the
EU’s audio visual policy. Amongst other things, the Directive allows EU Member
States to draw up lists of ‘protected events’ which must be available on live or
deferred coverage on ‘free-to-air’ television. Such events are national or
non-national events, including sporting events, which are considered to be of ‘major
importance to society’. They must be broadcast ‘unencrypted’ even if exclusive
rights to them have been purchased by pay-TV stations.
For the purposes of the Directive, ‘free’ television means “broadcasting on a
channel, either public or commercial, of programmes which are accessible to the
public without payment in addition to the modes of funding of broadcasting that are
widely prevailing in each Member State (such as licence fee and/or basic tier
subscription fee to a cable network”.20
In the United Kingdom, this Directive has been implemented by the
Communications Act of 2003 in Sections 299–302 (inclusive). The UK Department
of Culture, Media and Sport draws up a, list of the ‘protected events’ based on
extensive public research. The list is divided into two parts: Group A and Group B.
Those in Group A are broadcast by a Category A broadcaster, that is, by BBC 1,
BBC 2, ITV 1 and Channel 4. Those in Group B are broadcast by a Category B
broadcaster, that is by another broadcast channel in the UK, for example, Channel 5.
Because an event is listed does not mean that the event must automatically be shown
on television. Only rights to these events, if offered to television at all, must be made
available to ‘free-to-air’ broadcasters on fair and reasonable terms.
Furthermore, event organisers are not obliged to offer listed events to television
and broadcasters are not obliged to bid for coverage of them.

19
20

Directive 89/552, as amended by Directive 97/36/EC.
Ibid., recital 22.
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See the 2001 House of Lords decision in the case of R v Independent Television
Commissioners ex p TV Danmark 1 Ltd21 in which the Court held that the protection for certain designated sports events “was not qualiﬁed by considerations of
competition, [or] market economics.” In other words, public access to listed events
is the paramount consideration/criterion.
See also the important 2005 Decision of the Court of First Instance of the
European Court of Justice in the Infront WM AG case,22 in which the former Kirch
Media Group challenged the UK list.

7.6

FIFA & UEFA ‘Crown Jewels’ Cases

The Decision in the TV Danmark 1 Ltd Case (above) has been borne out by the
ﬁnal ruling of the European Court of Justice in the FIFA and UEFA so-called
‘Crown Jewels’ cases. On 17 February 2011, the General Court (formerly the Court
of First Instance) (Seventh Chamber) of the European Court of Justice
(ECJ) handed down two landmark Judgements in the so-called ‘Crown Jewels’
cases brought by FIFA, the World Governing Body of Football, and UEFA, the
European Governing Body of Football.
Article 3a of Council Directive 89/552/EEC of 3 October 1989 on the coordination of certain provisions laid down by law, regulation or administrative action in
Member States concerning the pursuit of television broadcasting activities (OJ 1989
L 298, p. 23), as inserted by Directive 97/36/EC of the European Parliament and of
the Council of 30 June 1997 amending [Directive 89/552/EEC] (OJ 1997 L 202,
p. 60), generally known in shorthand, as ‘The Television Without Frontiers’
Directive, provides in para 1 as follows:
1. Each Member State may take measures in accordance with Community law to ensure
that broadcasters under its jurisdiction do not broadcast on an exclusive basis events which
are regarded by that Member State as being of major importance for society in such a way
as to deprive a substantial proportion of the public in that Member State of the possibility of
following such events via live coverage or deferred coverage on free television. If it does
so, the Member State concerned shall draw up a list of designated events, national or
non-national, which it considers to be of major importance for society. It shall do so in a
clear and transparent manner in due and effective time. In so doing the Member State
concerned shall also determine whether these events should be available via whole or
partial live coverage, or where necessary or appropriate for objective reasons in the public
interest, whole or partial deferred coverage.

In the present cases, The United Kingdom and the Belgian Governments had
decided to list all the FIFA World Cup matches and the UEFA European
Championship as sporting events considered to be of “major importance for society” in the UK and Belgium and, as such, should, therefore, be shown on
21
22

[2001] 1 WLR 1604.
Infront WM AG v Commission; Case T-33/01.
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‘free-to-air’ television. The effect of these listings was to preclude these sports
events from being sold exclusively to subscription and ‘pay-per-view’ channels,
thus affecting the revenues of the Sports Bodies concerned.
FIFA and UEFA argued that the listing of these events, which are moneyspinners for them, as ‘free-to-air’ under ‘The Television Without Frontiers
Directive’ restricted their bargaining rights with TV companies for football content,
which, as noted in this article, is much and widely in demand, and were contrary to
EU Law; in particular, the Competition Rules under the renumbered Articles 101
and 102 of the Lisbon Treaty of 2009.
The ECJ held that the World Cup and the European Championship were single
sporting events and could not, therefore, be divided up (known, in the jargon, as
‘siphoning off’) at the will of FIFA and UEFA. In other words, a ‘pick and mix’
approach could not be followed. The Court also held that the Governmental
measures, taken after full public consultation, to list these events as ones to be
broadcast on ‘free-to-air’ television were proportionate and served the public
interest; and, moreover, did not go any further than was necessary to attain that
objective. In other words, they were not anti-competitive and, therefore, compatible
with EU Law.
Not surprisingly, FIFA and UEFA appealed against this ruling to the Grand
Chamber of the ECJ. On 12 December 2012, Niilo Jaaskinen, the Advocate General
in these cases, rendered an Opinion to dismiss the FIFA and UEFA Appeals,
supporting the Rulings of the ECJ.23
The Court normally follows the Opinion of the Advocate General, when rendering its ﬁnal judgement, which the Court, in fact, did in the FIFA and UEFA
Appeal Cases, dismissing them “in their entirety”.24 In particular, the Court held
that it was “for the member states alone to determine the events which are of major
importance” to their viewing public; and also that the tournaments (the World Cup
and the Euros) “in their entirety have always been very popular among the general
public and not only viewers who generally follow football matches on television”.
It is interesting to note that, despite widespread belief to the contrary, listing of
protected events is purely a voluntary arrangement. In other words, EU Member
States are not obliged to draw up such lists of their so-called ‘sporting crown
jewels’. In fact, Denmark no longer has a list, the previous one apparently having
turned out to be a complete failure!
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Chapter 8

Footballers’ Employment Contracts
and Transfers

Abstract This chapter covers the Playing Contracts of professional footballers; the
FIFA Regulations on the Status and Transfer of Players (RSTP); the education and
training compensation and the solidarity contribution under the RSTP; and the new
FIFA Regulations on ‘Intermediaries’ (formerly football agents). It also reviews the
important Olivier Bernard Case.
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Introductory

This is a vast, highly technical and controversial topic and, within the ambit of this
book, it is only be possible to scratch the surface of it and provide some salient
points which will be of general interest to readers.
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8 Footballers’ Employment Contracts and Transfers

Under English Common Law, footballers are considered to be employees and
not ‘independent contactors’ working on their own account. In Walker v. Crystal
Palace Football Club1 the then Master of the Rolls, Lord Cozens-Hardy, expressed
the matter as follows:
It has been argued before us …… that there is a certain difference between an ordinary
workman and a man who contracts to exhibit and employ his skills where the employer
would have no right to dictate to him in the exercise of that skill; e.g. the club in this case
would have no right to dictate to him how he should play football. I am unable to follow
that. He is bound according to the express terms of his contract to obey all general
directions of the club, and I think in any particular game in which he was engaged he would
also be bound to obey the particular instructions of the captain or whoever it might be who
was the delegate of the authority of the club for the purpose of giving those instructions. In
my judgment it cannot be that a man is taken out of the operation of the Act simply in doing
a particular kind of work which he is employed to do, and in doing which he obeys general
instructions, he also exercises his own judgment uncontrolled by anybody.

Although the so-called ‘control’ test nowadays is not the only one which is
applied by the Courts and Employment Tribunals in determining whether or not
someone is and employee and employed, for legal purposes, it is still an important
one when assessing all the circumstances of a particular case.
One other such consideration, but, again, not necessarily a decisive one, is the
method whereby tax is paid by the person concerned, for example, under the PAYE
system, which is applicable to employees.
Incidentally, cricketers are considered to be employees as, under their standard
contract, they are required to “[…] obey all the lawful and reasonable directions of
the captain or deputy captain […]”.

8.2

Footballers’ Employment Contracts

To provide a general overview of footballers’ employment contracts, reference is
made to some of the features of the English Premier League Standard Player’s
Contract (Form 20) (the Contract).
The Contract is made expressly subject to the Club Rules, and also to the FA,
FIFA and UEFA Rules as applicable and deﬁned in clause 1.1 of the Contract.
The Contract sets out the rights and obligations of the Club and the Player and
also the termination provisions.
The Contract also contains conﬁdentiality obligations in clause 16, expressed in
the usual terms, and extending the same to any Intermediary of the Club and/or the
Player.
The Contract also contains a ‘Speciﬁcity of Football’ provision in clause 18,
whereby the parties recognise that the provisions of the Contract “[…] reflect the
special relationship and special characteristics involved in the employment of
1

[1910] 1 KB 87 CA, p. 92.
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football players and the participation of the parties in the game of football […]”.
The concept of the ‘Speciﬁcity of Football’ is one of the criteria to be applied in the
settlement of football disputes (see later).
The Contract is also made expressly subject to English Law and the
non-exclusive jurisdiction of the English Courts in clause 21.
The Contract must be signed by the Player’s parent or guardian in addition to the
Player, where the Player is under 18. Also, the Contract must be signed by any
Intermediary of the Club and/or the Player.
In addition to its twenty-one clauses, the Contract also contains two Schedules.
Part 1 of Schedule 1 deals with disciplinary procedures and penalties and Part 2
sets out the applicable grievance procedures.
Schedule 2 contains supplemental provisions in order to comply with the
requirements of Part 1 of the UK Employment Rights Act of 1996. Amongst other
things, this Schedule states the date of commencement and termination of the
contract; the player’s hours of work and the place of work; and, of equal importance, the remuneration terms in clause 8, including the basic wage, bonuses and
incentives and any other payments. Clause 11 provides that the player’s normal
retirement age is 35. Clause 12 provides that the contract is subject to a number of
Collective Agreements between the Club and the player, full details of which are set
out in the Code of Practice (as deﬁned in the Contract in clause 1.1). Clause 13 sets
out supplemental provisions to those contained in clause 4 of the Contract.
Clause 4 is a particularly important one and deals with the use of the Player’s
valuable image rights by the Club in a Club context as deﬁned in clause 4.4 of the
Contract. It is advisable, for tax purposes, for the Player to enter into separate
agreements for the commercial exploitation of his image rights in relation to his
membership of the National Team and also with third parties for lucrative
endorsements by the Player of their products and services. The reader is referred to
the landmark decision of the Special Commissioners of Income Tax in the case of
Sports Club plc v. Inspector of Taxes2 in which image rights, which are not
recognised as such under English Law, were recognised as ‘capital assets’ and,
therefore, non-taxable as income.3 The use by footballers of sports image rights
companies to tax shelter the income derived from the exploitation of their image
rights is quite widespread.4

2

[2000] STC (SCD) 443.
See Blackshaw 2012 in Chapter 12 generally on ‘Sports Image Rights and Endorsement
Agreements’ and p. 266 in particular on ﬁscal aspects. See also Blackshaw and Siekmann 2005.
4
See ‘Image rights companies – where are we now?’ by Pete Hackleton, ‘Global Sports Law and
Taxation Reports’, September 2015, pp. 30–33 (both inclusive).
3
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FIFA RSTP of 17 March 2016 (Effective 1 June 2016)

The European Court of Justice (ECJ) in the famous Bosman case held in December
19955 that out of contract footballers were free to move to other clubs within the
European Union without let or hindrance under the freedom of movement of
workers’ rules. This decision led to new International Football Transfer Rules being
‘agreed’ between FIFA, UEFA and the Commission on 5 March 2001, but not by
the International Players’ Union, FIFPro, who subsequently challenged them in the
Brussels Court of First Instance. The new Rules were adopted by FIFA’s Executive
Committee on 5 July 2001 and came into effect on 1 September 2001. At the end of
August 2001, FIFA and FIFPro reached an agreement for FIFPro’s participation in
the new Rules, which were ﬁnally ‘approved’ by the Commission on 5 June 2002,
following an EU Competition Law Investigation into them.6
The present Regulations date from 17 March 2016, effective 1 June 2016, and
lay down global and binding rules concerning the status of players, their eligibility
to participate in organised football, and their transfer between clubs belonging to
different associations.
The transfer of players between clubs belonging to the same association is
governed by speciﬁc regulations issued by the association concerned, which must
be approved by FIFA. Each association shall include in its regulations appropriate
means to protect contractual stability, paying due respect to mandatory national law
and collective bargaining agreements.
The following provisions are binding at the national level and must be included
without modiﬁcation in the association’s regulations: Articles 2–8, 10, 11, 12bis,
18, 18bis, 18ter, 19 and 19bis. of the Regulations.
In particular, the following principles must be observed:
• Article 13: the principle that contracts must be respected;
• Article 14: the principle that contracts may be terminated by either party without
consequences where there is just cause;
• Article 15: the principle that contracts may be terminated by professionals with
sporting just cause;
• Article 16: the principle that contracts cannot be terminated during the course of
the season;
• Article 17, paras 1 and 2: the principle that in the event of termination of
contract without just cause, compensation shall be payable and that such
compensation may be stipulated in the contract;
• Article 17, paras 3–5: the principle that in the event of termination of contract
without just cause, sporting sanctions shall be imposed on the party in breach.

5

Case C-415/93 Union Royale Belge des Societes de Football ASBL v Bosman [1995] ECR
I-4921.
6
EU Press Release IP/02/824.
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The Regulations also provide for a system to reward clubs for investing in the
training and education of young players. Training compensation is deﬁned as: the
payments made in accordance with Annexe 4 to cover the development of young
players. See Sect. 8.4.
Disputes under the Regulations are dealt with the FIFA Dispute Resolution
Chamber (DRC). See Sect. 10.4. Appeals against decisions of the DRC lie to the
Court of Arbitration for Sport (CAS) and must be ﬁled at CAS within 21 days of
the notiﬁcation of the DRC decision being received.

8.4

Education & Training Compensation and Solidarity
Contribution

Annex 4 of the Regulations provides on Training Compensation as follows:
Annexe 4
Training compensation
1 Objective
1. A player’s training and education takes place between the ages of 12 and 23. Training
compensation shall be payable, as a general rule, up to the age of 23 for training
incurred up to the age of 21, unless it is evident that a player has already terminated his
training period before the age of 21. In the latter case, training compensation shall be
payable until the end of the season in which the player reaches the age of 23, but the
calculation of the amount payable shall be based on the years between the age of 12 and
the age when it is established that the player actually completed his training.
2. The obligation to pay training compensation is without prejudice to any obligation to
pay compensation for breach of contract.
2 Payment of training compensation
1. Training compensation is due when:
i. a player is registered for the ﬁrst time as a professional; or
ii. a professional is transferred between clubs of two different associations (whether
during or at the end of his contract) before the end of the season of his 23rd
birthday.
2. Training compensation is not due if:
i. the former club terminates the player’s contract without just cause (without prejudice to the rights of the previous clubs); or
ii. the player is transferred to a category 4 club; or
iii. a professional reacquires amateur status on being transferred.
3 Responsibility to pay training compensation
1. On registering as a professional for the ﬁrst time, the club with which the player is
registered is responsible for paying training compensation within 30 days of registration
to every club with which the player has previously been registered (in accordance with
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the players’ career history as provided in the player passport) and that has contributed to
his training starting from the season of his 12th birthday. The amount payable is
calculated on a pro rata basis according to the period of training that the player spent
with each club. In the case of subsequent transfers of the professional, training compensation will only be owed to his former club for the time he was effectively trained by
that club.
2. In both of the above cases, the deadline for payment of training compensation is
30 days following the registration of the professional with the new association.
3. An association is entitled to receive the training compensation which in principle would
be due to one of its afﬁliated clubs, if it can provide evidence that the club in question –
with which the professional was registered and trained – has in the meantime ceased to
participate in organised football and/or no longer exists due to, in particular, bankruptcy, liquidation, dissolution or loss of afﬁliation. This compensation shall be
reserved for youth football development programmes in the association(s) in question.
4 Training costs
1. In order to calculate the compensation due for training and education costs, associations
are instructed to divide their clubs into a maximum of four categories in accordance
with the clubs’ ﬁnancial investment in training players. The training costs are set for
each category and correspond to the amount needed to train one player for one year
multiplied by an average “player factor”, which is the ratio of players who need to be
trained to produce one professional player.
2. The training costs, which are established on a confederation basis for each category of
club, as well as the categorisation of clubs for each association, are published on the
FIFA website (www.FIFA.com). They are updated at the end of every calendar year.
Associations are required to keep the data regarding the training category of their clubs
inserted in TMS up to date at all times (cf. Annexe 3, Article 5.1 paragraph 2).
5 Calculation of training compensation
1. As a general rule, to calculate the training compensation due to a player’s former club(s),
it is necessary to take the costs that would have been incurred by the new club if it had
trained the player itself.
2. Accordingly, the ﬁrst time a player registers as a professional, the training compensation payable is calculated by taking the training costs of the new club multiplied by
the number of years of training, in principle from the season of the player’s 12th
birthday to the season of his 21st birthday. In the case of subsequent transfers, training
compensation is calculated based on the training costs of the new club multiplied by the
number of years of training with the former club.
3. To ensure that training compensation for very young players is not set at unreasonably
high levels, the training costs for players for the seasons between their 12th and 15th
birthdays (i.e. four seasons) shall be based on the training and education costs of
category 4 clubs.
4. The Dispute Resolution Chamber may review disputes concerning the amount of
training compensation payable and shall have discretion to adjust this amount if it is
clearly disproportionate to the case under review.
6 Special provisions for the EU/EEA
1. For players moving from one association to another inside the territory of the EU/EEA,
the amount of training compensation payable shall be established based on the
following:
(a) If the player moves from a lower to a higher category club, the calculation shall be
based on the average training costs of the two clubs.
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(b) If the player moves from a higher to a lower category, the calculation shall be
based on the training costs of the lower-category club.
2. Inside the EU/EEA, the ﬁnal season of training may occur before the season of the
player’s 21st birthday if it is established that the player completed his training before
that time.
3. If the former club does not offer the player a contract, no training compensation is
payable unless the former club can justify that it is entitled to such compensation. The
former club must offer the player a contract in writing via registered post at least
60 days before the expiry of his current contract. Such an offer shall furthermore be at
least of an equivalent value to the current contract. This provision is without prejudice
to the right to training compensation of the player’s previous club(s).
7 Disciplinary measures

The FIFA Disciplinary Committee may impose disciplinary measures on clubs
or players that do not observe the obligations set out in this annexe.
Annex 5 of the Regulations provides on Solidarity Contribution as follows:
Annexe 5
1 Solidarity contribution

If a professional moves during the course of a contract, 5% of any compensation, not including training compensation paid to his former club, shall be
deducted from the total amount of this compensation and distributed by the new
club as a solidarity contribution to the club(s) involved in his training and
education over the years. This solidarity contribution reflects the number of
years (calculated pro rata if less than one year) he was registered with the
relevant club(s) between the seasons of his 12th and 23rd birthdays, as follows:
•
•
•
•
•
•
•
•
•
•
•
•

Season
Season
Season
Season
Season
Season
Season
Season
Season
Season
Season
Season

of
of
of
of
of
of
of
of
of
of
of
of

12th birthday: 5% (i.e. 0.25% of total compensation)
13th birthday: 5% (i.e. 0.25% of total compensation)
14th birthday: 5% (i.e. 0.25% of total compensation)
15th birthday: 5% (i.e. 0.25% of total compensation)
16th birthday: 10% (i.e. 0.5% of total compensation)
17th birthday: 10% (i.e. 0.5% of total compensation)
18th birthday: 10% (i.e. 0.5% of total compensation)
19th birthday: 10% (i.e. 0.5% of total compensation)
20th birthday: 10% (i.e. 0.5% of total compensation)
21st birthday: 10% (i.e. 0.5% of total compensation)
22nd birthday: 10% (i.e. 0.5% of total compensation)
23rd birthday: 10% (i.e. 0.5% of total compensation)

2 Payment procedure
1. The new club shall pay the solidarity contribution to the training club(s) pursuant to the
above provisions no later than 30 days after the player’s registration or, in case of
contingent payments, 30 days after the date of such payments.
2. It is the responsibility of the new club to calculate the amount of the solidarity contribution and to distribute it in accordance with the player’s career history as provided in
the player passport. The player shall, if necessary, assist the new club in discharging
this obligation.
3. An association is entitled to receive the proportion of solidarity contribution which in
principle would be due to one of its afﬁliated clubs, if it can provide evidence that the
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club in question – which was involved in the professional’s training and education – has
in the meantime ceased to participate in organised football and/or no longer exists due
to, in particular, bankruptcy, liquidation, dissolution or loss of afﬁliation. This solidarity
contribution shall be reserved for youth football development programmes in the
association(s) in question.
4. The Disciplinary Committee may impose disciplinary measures on clubs that do not
observe the obligations set out in this annexe.

8.5

Olivier Bernard Case7

Olivier Bernard, a young football player in the “espoirs” team of Olympique
Lyonnais, refused the offer of a professional contract for one year made by this club
and concluded a contract of the same type with the English club Newcastle
United FC, whereas under the Charter for “joueurs espoirs” applicable in France he
should have signed his ﬁrst professional contract, at the end of his training, with the
club which had trained him. Olympique Lyonnais then took legal proceedings
seeking an award of damages against Bernard and Newcastle United FC equivalent
to the remuneration which this player would have received over one year if he had
signed the contract proposed to him by the club.
The French Court of Cassation, as the ﬁnal court of appeal, referred questions to
the European Court of Justice on the scope of the principle of freedom of movement
for workers and the possible restrictions which national measures can impose in a
situation like the present.
After conﬁrming its case-law that a salaried professional player of a sports team
is a worker within the meaning of European Union law and that collective agreements such as the Charter for “joueurs espoirs” are covered by the Treaty, the Court
ﬁnds that the obligation imposed by the Charter on the “joueur espoir” to conclude
his ﬁrst professional contract with the club which has trained him is a restriction on
freedom of movement for workers.
Stressing the importance of sport in the European Union in view of its social and
educational function, the Court noted that such a restriction could be justiﬁed by the
objective of encouraging the recruitment and training of young players, provided
that it is actually capable of attaining that objective and is proportionate.
In this case, the Court asserted that a scheme which provides ﬁrst refusal in
recruiting a young player to the football club which has trained him, together with a
right to compensation if the young player prefers to sign his ﬁrst professional
contract with another club, is acceptable in so far as it encourages the clubs to
provide training for young players.
Regarding the requirement to respect the principle of proportionality, the Court
stated that the compensation provided for, if the young player signs a contract with
7

Case C-325/08, Olympique Lyonnais SASP v Olivier Bernard, Newcastle United FC ECJ
16 March 2010.
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another club, must be calculated on the basis of the costs borne by the original club
in training both future professional players and those who will never play
professionally.
On the other hand, the rules at issue in the main proceedings, which provide for
the payment of damages which are calculated not in relation to the training costs
actually incurred by the club, but, in relation to the total loss suffered by the club, go
beyond what is necessary to encourage the recruitment and training of young
players and cannot, therefore, be justiﬁed.

8.6

Football ‘Intermediaries’

Football Agents are now to be known as ‘Intermediaries’ under new FIFA
Regulations8 and anyone can be one provided they are of good character.
The Regulations, which came into force on 21 March 2014 and replace the
previous FIFA Players’ Agents Regulations of 29 October 2007, deﬁne an
Intermediary as:
A natural or legal person who, for a fee or free of charge, represents players and/or clubs
in negotiations with a view to concluding an employment contract or represents clubs in
negotiations with a view to concluding a transfer agreement.

Articles 3 and 4 of the Regulations provide for the registration of Intermediaries
by National Football Associations, who are required to sign and lodge a detailed
and comprehensive Declaration with them in the terms of Annexe 1, together with
the corresponding Representation Contract (Article 4.5), which must contain the
minimum details speciﬁed in Article 5.2.
Intermediaries must register each time they undertake a transaction and the
Associations must be satisﬁed that the Intermediary has an “impeccable reputation”
(Article 4.1).
Under Article 8.1 of the Regulations, players and/or clubs shall use “their
reasonable endeavours to ensure that no conflicts of interest exist or are likely to
exist” for them and the Intermediaries. The same Intermediary may act for all
parties in the same transaction provided that they all agree in advance and in writing
(Article 8.2). They must also conﬁrm which party will remunerate the Intermediary
(Article 8.3).
For further information on this subject, see the article by Jonathan Himpe,
entitled, ‘One year on: FIFA regulations on working with intermediaries: a comparative study of their implementation by the English, German, Belgian and Dutch
FA’.9

8
9

FIFA Regulations on Working with Intermediaries of 21 March 2014.
‘Global Sports Law and Taxation Reports’, June 2016, pp. 8–13 (both inclusive).
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Chapter 9

Sport and the European Union

Abstract This chapter deals with the application of European Union (EU) law in
general and EU Competition Law in particular to sport and includes the famous
Bosman ruling and some other leading EU sports cases. It also covers the EU
Commission ‘White Paper’ on Sport, the concept of the ‘Speciﬁcity of Sport’ and
the so-called ‘Sport Article’ in the Lisbon Treaty.
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Introductory

At ﬁrst sight, one may reasonably ask what has sport got to do with the European
Union (EU) and what has the EU got to do with sport?
Any connection between the two might seem bizarre. Sport is a social and leisure
activity, with a health dimension, whilst the EU is essentially a single market for
© T.M.C. ASSER PRESS and the author 2017
I.S. Blackshaw, International Sports Law: An Introductory Guide,
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business, comprising some 508 million people. But apart from the social and health
aspects, sport has an important economic dimension too.
As mentioned above, at the global level sport has become an industry in its own
right, representing more than 3% of world trade, and, at the EU level, sport now
accounts for 3.7% of the combined GNP of the current 28 EU Member States. And
more than 2 million jobs have been created directly or indirectly in the EU sports
industry.
Originally, there was no speciﬁc provision in the founding European
Community Treaty of 25 March 1957 (the Treaty of Rome) giving the European
Union (EU)—as it is now known—any express competence in the ﬁeld of sport, but
now, under the Lisbon Treaty of 13 December, 2007, which came into force on 1
December, 2009, there is a so-called ‘Sport Article’ contained in Article 165 (see
Sect. 9.6).
For further information on Sport and the European Union, see ‘European Sports
Law: Collected Papers’ by Prof. Stephen Weatherill.1

9.2

Walrave & Koch2 and Dona & Mantero3 Cases

In Walrave & Koch, which was the ﬁrst case to come before the European Court of
Justice (ECJ) in 1974, the ECJ laid down the general principle that it was ready to
intervene in those cases in which “the practice of sport […] constitutes an economic activity within the meaning of Article 2 of the Treaty”. As it often does
nowadays!
The second sports case to come before the ECJ was the case of Dona v Mantero,
which was decided in 1976. This case concerned nationality rules in Italian
Football. The Italian Football Federation heavily restricted non-Italian footballers
from playing professional football in Italy. An Italian football agent, who had
attempted to recruit players from abroad, challenged these rules in the Italian
Courts, which referred the issue to the European Court of Justice to determine
whether these nationality requirements were compatible with EU Law. The Court
held:
Rules or a national practice, even adopted by a sporting organisation, which limit the right
to take part in football matches as professional or semi-professional players solely to the
nationals of the state in question, are incompatible with …the Treaty, unless such rules or
practice exclude foreign players from participation in certain matches for reasons which
are not of an economic nature, which relate to the particular nature and context of such
matters and are thus of sporting interest only.

1

Weatherill 2014.
Walrave & Koch v Union Cycliste Internationale 1974 Case 36/74 [1974] ECR 1405.
3
Dona v Mantero 1976 Case 13/76 [1976] ECR 1333.
2
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In other words, the restriction was justiﬁed in the particular circumstance of this
case on sporting grounds. Thus, in its evolving legal policy on sport, the EU has
drawn a distinction between the regulation of sport qua sport—the so-called ‘rules
of the game’—which, generally speaking, are not subject to EU Law in general or
the Competition Rules in particular, and those regulations which do have an economic effect or impact. For a good example of a case involving economic interests
and sporting regulations restricting the multiple ownership of football clubs, see the
ENIC/UEFA case.4
In practice, it is often difﬁcult to draw this distinction—for example, the football
transfer rules are ‘rules of the game’ of football, but also have signiﬁcant economic
and commercial effects, as evidenced in the famous Bosman ECJ ruling in
December 1995 (see Sect. 9.3), and also the EU Commission investigation into the
FIFA football transfer rules, which was ‘settled’ on 5 March 2001.
Furthermore, as sport is now such big business, it is hardly surprising that the
EU Commission, through the Competition Directorate, keeps a watchful eye on
sports-related business activities with an EU dimension to ensure that they comply
with the EU Competition Rules, which are now enshrined in Articles 101 and 102
of the EU Treaty.

9.3

Bosman Case5

In this famous case, which changed the landscape of football and whose implications are still being felt, the ECJ held that out of contract footballers were free to
move to other clubs within the EU without let or hindrance under the freedom of
movement of workers rules of the EC Treaty (then Article 39, now Article 45 of
TFEU). Although pleaded, the Court did not actually decide whether the old FIFA
transfer rules infringed the EU Competition Law, but EU competition lawyers (the
author of this Book included) generally consider that they did so!
The transfer system which was struck down in the Bosman case was that football
players were unable to exercise any contractual freedom to move between clubs.
Furthermore, the system was a ‘hit-and-miss’ which did not achieve its sporting
aims of maintaining a competitive balance between clubs and that such aims could
be achieved “at least as efﬁciently by other means which do not impede freedom of
movement of workers.”6
As a result of the Bosman case, the transfer system needed to be changed
fundamentally. This resulted in the revised FIFA Transfer Rules of 2001. The latest
version of them is 17 March 2016, in force from 1 June 2016.

4

1999 COMP/37 806.
Case 415/93 Union Royale Belge des Societes de Football ASBL v Bosman [1995] ECR I-4921.
6
Paragraph 110 of the ECJ Judgement.
5
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9.4

EU Commission ‘White Paper on Sport’
and the ‘Speciﬁcity of Sport’

Paragraph 1 of the Nice Declaration on Sport of 10 December 2000 includes the
following important passage recognising the special nature of sport:
Even though not having any direct powers in this area, the Community must, in its action
under the various Treaty provisions, take account of the social, educational and cultural
functions inherent in sport and making it special, in order that the code of ethics and the
solidarity essential to the preservation of its social role may be respected and nurtured.

The special characteristics of sport have come to be known in the jargon as the
‘speciﬁcity of sport’ and para 4.1 of the Commission ‘White Paper on Sport’ of 11
July 2007 contains, for the ﬁrst time, some guidelines—but not exhaustive ones—
on the meaning of this term.
These guidelines—not surprisingly—are based on the case law of the European
Court of Justice and the decisions of the European Commission in previous cases,
especially in the Competition Law ﬁeld.
Paragraph 4.1 of the ‘White Paper’ provides as follows:
Sport is also subject to other important aspects of EU law, such as the prohibition of
discrimination on grounds of nationality, provisions on regarding citizenship of the Union
and equality between men and women in employment.

Also, according to the ‘White Paper’, the speciﬁcity of European sport can be
approached through “two prisms”:
• The speciﬁcity of sporting activities and of sporting rules, such as separate
competitions for men and women, limitations on the number of participants in
competitions, or the need to ensure uncertainty concerning outcomes and to
preserve a competitive balance between clubs taking part in the same
competitions;
• The speciﬁcity of the sport structure, including notably the autonomy and
diversity of sport organisations, a pyramid structure of competitions from
grassroots to elite level and organised solidarity mechanisms between the different levels and operators, the organisation of sport on a national basis, and the
principle of a single federation per sport.
The ‘White Paper’ also points out that the speciﬁcity of sport has been recognised and taken into account in various decisions of the European Court of Justice
and the European Commission over the years. Take Bosman (Case C-415/93 [1995]
ECR I-4921), for example, the European Court of Justice stated (para 106) that:
In view of the considerable social importance of sporting activities and in particular
football in the Community, the aims of maintaining a balance between clubs by preserving
a certain degree of equality and uncertainty as to results and of encouraging the
recruitment and training of young players must be accepted as legitimate.
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And the ‘White Paper’ adds that, in line with the established case law, the
speciﬁcity of sport will continue to be so recognised, but it cannot be construed so
as to justify a general exemption of sport from the application of EU Law.
The ‘White Paper’ then goes on to give some examples of organisational
sporting rules—the so-called ‘rules of the game’—that are not likely to offend EU
Competition Law, provided that their anti-competitive effects, if any, are inherent
and proportionate to the legitimate objectives pursued:
•
•
•
•
•
•
•

rules ﬁxing the length of matches or the number of players on the ﬁeld of play;
rules concerning the selection criteria for sporting competitions;
rules on ‘at home’ and ‘away from home’ matches;
rules preventing multiple ownership in club competitions;
rules concerning the composition of national teams;
rules against doping; and
rules concerning transfer periods.

The ‘White Paper’ adds that, in determining whether a certain sporting rule is
compatible with EU Competition Law, an assessment can only made on a
case-by-case basis, as conﬁrmed by the European Court of Justice in the MecaMedina case (see Sect. 9.5).
Thus, it is not possible to formulate general guidelines on the application of EU
Competition Law to the sports sector. In other words, EU Competition Law takes a
‘rule of reason’ approach, rather than following a ‘per se’ doctrine (as in US
Anti-Trust Law).

9.5

Meca-Medina Case7

Two professional swimmers who tested positive for Nandrolone during a World
Cup competition were suspended by the International Swimming Federation
(FINA) under the Olympic Movement’s doping control rules. They then ﬁled a
complaint with the Commission challenging the compatibility of certain doping
control regulations adopted by the IOC with the Community rules on competition
and freedom to provide services.
The Commission rejected the complaint and an action was brought before the
Court of First Instance to have the Commission’s decision set aside. The action was
dismissed.
The case in question constituted an appeal against the judgment of the Court of
First Instance.
The Court of Justice conﬁrmed that rules on sport are subject to Community law
in so far as it constitutes an economic activity. If those rules do not constitute
restrictions on freedom of movement of persons and freedom to provide services

7

David Meca-Medina, Igor Majcen v Commission, 18.7.2006, C-519/OP.
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because they concern questions of purely sporting interest, that fact does not mean
that the sporting activity in question necessarily falls outside the scope of the
Community rules on competition.
The Court of Justice consequently set aside the judgment of the Court of First
Instance.
The Court then continued its examination of the application to set aside the
Commission decision. It underlined ﬁrst that the general objective of the rules is to
combat doping in order for competitive sport to be conducted fairly and that it
includes the need to safeguard equal chances for athletes, athletes’ health, the
integrity and objectivity of competitive sport and ethical values in sport.
Even if the anti-doping rules at issue are to be regarded as a decision of an
association of undertakings limiting the appellants’ freedom of action, they do not,
for all that, necessarily constitute a restriction of competition incompatible with the
common market since they are justiﬁed by a legitimate objective.
Even if rules of that kind could prove excessive by virtue of, ﬁrst, the conditions
laid down for establishing the dividing line between circumstances which amount to
doping in respect of which penalties may be imposed and those which do not, and,
second, the severity of those penalties, the Court concluded that the restrictions
which that threshold imposes on professional sportsmen do not go beyond what is
necessary in order to ensure that sporting events take place and function properly.
Since it was not established that the anti-doping rules at issue were disproportionate, the action to set aside the decision was dismissed.
In other words, the Court recognised that the ‘speciﬁcity of sport’ (its special
nature and characteristics) must be taken into account in the sense that the
restrictive effects of competition inherent in the organisation and proper conduct of
competitive sport are not in breach of the EU Anti-Trust Rules, where these effects
are proportionate to the legitimate genuine sporting interest pursued, namely,
doping control. In other words, the proportionality test requires that each case is
assessed on its own particular merits and circumstances.

9.6

MOTOE Case8

The general principles enunciated and applied in the judgement of the Grand
Chamber of the European Court of Justice in the MOTOE case, which concerned a
private not-for-proﬁt association which sanctioned and organised motorcycling
competitions in Greece, may be summarised as follows:
A legal person, whose activities consist of organising sports competitions and in
entering, in that connection, into sponsorship, advertising and insurance contracts
designed to exploit those competitions commercially, and constitute for that entity a

8

Motosykletistiki Omospondia Ellados NPID (MOTOE) v Elliniko Dimosio, Grand Chamber
of the ECJ, 1 July 2008, Case C-49/07.
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source of income, must be classiﬁed as an undertaking for the purposes of
Community competition law.
The fact that an economic activity has a connection with sport does not hinder
the application of the rules of the Treaty, including the competition law.
This conclusion is not affected by the fact that the entity has the power to give its
consent to applications for authorisation submitted to the public authorities to
organise competitions, since it is necessary to distinguish the participation of that
entity in the decision-making process of those authorities and the economic
activities in which it engages, such as the organisation and commercial exploitation
of competitions.
Nor does the fact that it does not seek to make a proﬁt, where its offer of goods
or services exists in competition with those of other operators, prevent that conclusion. In this respect, non-proﬁt-making associations which offer goods or services on a given market may ﬁnd themselves in competition with one another. The
success or economic survival of such associations depends ultimately on their being
able to impose, on the relevant market, their services to the detriment of those
offered by the other operators. Articles 82 and 86 of the EC Treaty (in force at the
time of the Case) preclude a national rule, which confers on a legal person, which
organises sports competitions and enters, in that connection, into sponsorship,
advertising and insurance contracts, the power to give consent to applications for
authorisation to organise such competitions, without that power being made subject
to restrictions, obligations and review.
A system of undistorted competition, such as that provided for by the Treaty, can
be guaranteed only if equality of opportunity is secured as between the various
economic operators.
To entrust a legal person, which itself organises and commercially exploits
sports competitions, the task of giving the competent administration its consent to
applications for authorisation to organise such competitions, is tantamount de facto
to conferring upon it the power to designate the persons authorised to organise
those competitions and to set the conditions on which those events are organised,
thereby placing that entity at an obvious advantage over its competitors. Such a
right may, therefore, lead the undertaking which possesses it to deny other operators
access to the relevant market or to distort competition by favouring competitions
which it organises or those in whose organisation it participates.
For an in depth analysis of this rather complex case, see ‘Policing the Boundaries
between Regulation and Commercial Exploitation: Lessons from the MOTOE
Case’ by Samuli Miettinen.9

9

International Sports Law Journal, ISLJ 2008/3-4, pp. 13–18 (both inclusive).
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9.7

The Sport Article in the Lisbon Treaty

The EU Treaty now contains a speciﬁc provision on sport—the so-called ‘Sport
Article’—conﬁrming the competence of the EU in sports-related matters.
The text of this provision is contained in Article 165 of the consolidated version
of the Treaty on the Functioning of the European Union (TFEU) as follows:
“TITLE XII
EDUCATION, VOCATIONAL TRAINING, YOUTH AND SPORT
Article 165
(ex Article 149 TEC)
1. The Union shall contribute to the development of quality education by
encouraging cooperation between Member States and, if necessary, by supporting and supplementing their action, while fully respecting the responsibility
of the Member States for the content of teaching and the organisation of education systems and their cultural and linguistic diversity.
The Union shall contribute to the promotion of European sporting issues,
while taking account of the speciﬁc nature of sport, its structures based on
voluntary activity and its social and educational function.
2. Union action shall be aimed at:
• developing the European dimension in education, particularly through the
teaching and dissemination of the languages of the Member States,
• encouraging mobility of students and teachers, by encouraging inter alia, the
academic recognition of diplomas and periods of study,
• promoting cooperation between educational establishments,
• developing exchanges of information and experience on issues common to
the education systems of the Member States,
• encouraging the development of youth exchanges and of exchanges of
socio-educational instructors, and encouraging the participation of young
people in democratic life in Europe,
• encouraging the development of distance education,
• developing the European dimension in sport, by promoting fairness and
openness in sporting competitions and cooperation between bodies
responsible for sports, and by protecting the physical and moral integrity of sportsmen and sportswomen, especially the youngest sportsmen
and sportswomen.
3. The Union and the Member States shall foster cooperation with third
countries and the competent international organisations in the ﬁeld of
education and sport, in particular the Council of Europe.
4. In order to contribute to the achievement of the objectives referred to in this
Article:
• the European Parliament and the Council, acting in accordance with the
ordinary legislative procedure, after consulting the Economic and Social
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Committee and the Committee of the Regions, shall adopt incentive measures, excluding any harmonisation of the laws and regulations of the
Member States,
• the Council, on a proposal from the Commission, shall adopt
recommendations.”
(emphasis added)
Please note the sections of the text of the ‘Sport Article’ above that have been
highlighted in bold and, in particular, the references to the “speciﬁc nature of sport”
(‘speciﬁcity of sport’); fairness in sporting competitions (‘match-ﬁxing’ and other
forms of cheating); and “protecting the physical and moral integrity of sportsmen
and sportswomen” (doping).

Further Reading
Parrish R, Miettinen S (2008) The Sporting Exception in European Union Law. TMC Asser Press,
The Hague
Siekmann R (2012) Introduction to International and European Sports Law – Capita Selecta. TMC
Asser Press, The Hague
Weatherill S (2014) European Sports Law, 2nd edn. TMC Asser Press, The Hague

Chapter 10

Doping in Sport

Abstract This chapter looks at doping control in sport and the use of Therapeutic
Use Exemptions (TUEs). It also covers the bans imposed on Russian athletes taking
part in the 2016 Olympic and Paralympic Games in Rio and reviews the Maria
Sharapova Case.
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10.1

Introductory

Doping in sport—the use by sports persons in sporting competitions of banned
performance-enhancing substances to gain an unfair advantage over other ‘clean’
competitors—has been around, like sport itself, since ancient times. For example,
substances are known to have been used by competitors in chariot racing, a popular
sport in ancient Rome, to improve their performance.
In modern times, doping has become very sophisticated indeed, taking advantage of modern scientiﬁc techniques, such as so-called ‘blood’ and ‘gene’ doping.
Also, in cycling, which has a notorious reputation in the ﬁeld of doping, witness the
© T.M.C. ASSER PRESS and the author 2017
I.S. Blackshaw, International Sports Law: An Introductory Guide,
Short Studies in International Law, DOI 10.1007/978-94-6265-198-2_10
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Lance Armstrong affair1 in the ‘Tour de France’ cycle race, another new form of
doping in competitive cycling events has emerged known as ‘mechanical doping’
or ‘technological doping’. For example, a 19-year old Belgian cyclist, Femke Van
den Driessche, when competing on 30 January 2016 in the ‘cyclocross world
championships’ in Zolder, Belgium, was caught with a motor concealed in the
frame of her cycle, which was conﬁrmed on 31 January 2016 by the International
Cycling Union (UCI), the world governing body of the sport.
Apart from health concerns, the rationale for sporting authorities banning such
substances is to provide ‘a level-playing ﬁeld’ for all competitors in their sports.
Doping, it is generally agreed, is against the ‘spirit of sport’ which is all about
fairness and healthy competition. It also only undermines sport and the very values
on which society is based.
Doping not only occurs in human beings, but is also prevalent in animals
involved in sport, for example, greyhounds and horses. See respectively the cases of
Flaherty v. National Greyhound Racing Club and Gundel v. FEI.

10.2

World Anti-Doping Agency (WADA)

The World Anti-Doping Agency (WADA), whose motto is ‘play true’, was
established in 2004 with the objective of bringing consistency to anti-doping policy
and regulations of sports organisations and governments throughout the sporting
world and to promote drug-free sport.
WADA is funded by the IOC and National Governments in equal shares, has its
‘seat’ in Lausanne, Switzerland and its administrative headquarters in Montreal,
Canada and also has regional ofﬁces in Africa, Asia/Oceania, Europe and Latin
America.
Its 2016 Budget amounted to US$28,309,372.
WADA is governed by a 38-member Foundation Board, which is composed
equally of representatives from the Olympic Movement and National Governments.
Following the doping scandals in athletics, WADA has come in for a certain
amount of criticism on its effectiveness, as a result of which certain reforms have
been proposed at an IOC Summit on Doping held in Lausanne, Switzerland on 8
October 2016.2

See ‘Lessons from Lance’ by Andrew Hunter QC and James Segan, ‘Global Sports Law and
Taxation Reports’, December 2013, pp. 6–10 (both inclusive).
2
See ‘IOC proposes reforms to WADA to tackle anti-doping’ by Jonathan Copping posted on the
‘Global Sports Law and Taxation Reports’ (GSLTR) website (www.gsltr.com) on 15 October
2016. See also ‘WADA: 17 Anti-doping Organisations Call for Reforms’ by Jonathan Copping
posted on the ‘Global Sports Law and Taxation Reports’ (GSLTR) website (www.gsltr.com) on 2
September 2016.
1
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WADA Anti-Doping Code

The WADA Anti-Doping Code is the basic document that harmonises anti-doping
policy, rules and regulations within sports organisations and amongst public
authorities around the world. It operates in conjunction with ﬁve international
standards, which have as their object of promoting consistency amongst anti-doping
organisations in various ﬁelds as follows:
•
•
•
•
•

testing;
laboratories;
therapeutic use exemptions (TUEs);
the list of prohibited substances and methods; and
the protection of privacy and personal information.

According to WADA, this uniﬁed approach addresses problems that previously
arose from disjointed and un-coordinated anti-doping efforts, including, among
others: a scarcity and splintering of resources required to conduct research and
testing; a lack of knowledge about speciﬁc substances and procedures being used
and to what degree; and an inconsistent approach to sanctions for those athletes
found guilty of doping.
The latest revised WADA Anti-Doping Code was unanimously approved on 15
November 2013 at the World Conference on Doping in Sport in Johannesburg,
South Africa and came into force on 1 January 2015. Under the 2015 Revised
Code, the limitation period has been extended from 8 to 10 years, which means that
doping cases can now go back 10 years. Thus, samples which have been properly
preserved can be retested using new technological advances within a period of
ten years of the samples being taken from the sports persons concerned. As Dr.
Thomas Bach has remarked: “[…] dopers have no place to hide. We keep samples
for ten years so that the cheats know that they can never rest.”
The 2015 Code can be downloaded from the WADA ofﬁcial website.3

10.4

Therapeutic Use Exemptions (TUEs)

Sports persons competing in sports events may have certain illness and conditions
that require them to take particular medications. If the medication that the sports
person needs to take happens to be include on the prohibited List of banned substances under the WADA Anti-Doping Code, the sports person needs to apply for a
Therapeutic Use Exemption, referred to as a ‘TUE’, in order to be allowed to take
the required medication.

3

www.wada-ama.org.
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If the sports person fails to apply for and obtain the necessary TUE, the sports
person testing positive for the required medication will have committed a doping
offence and, as such, will be subject to the sanctions imposed by the Code.
For example, the case of Bradley Wiggins and his three TUEs for asthma and
pollen allergies which allowed him to have injections of the banned corticosteroid
triamcinolone. As a result, the use of this drug did not break any anti-doping rules,
but, in an exclusive interview with the British ‘Guardian’ newspaper published on
30 September 2016, Wiggins admitted that he realised that having these injections
might be considered to be unethical!4

10.5

Bans on Russian Athletes at the 2016 Rio Olympic
and Paralympic Games

Several Russian athletes were banned from competing in the 2016 Rio Olympic
Games and also the Paralympic Games by the IOC and the IPC (International
Paralympic Committee) respectively because of alleged Russian State-sponsored
doping as revealed in the McLaren Report, which was commissioned by WADA
and published on 18 July 2016.
The IOC Executive Board did not impose a blanket ban on the Russian Olympic
Team, as many had called for, but instead left it to the respective International
Sports Federations (IFs) to decide which members of the Team were ‘clean’ and
which were not. The rationale behind the IOC decision of 24 July 2016 was to
preserve the human rights of any innocent Russian athletes and to enable them to
demonstrate their innocence before the IFs in a predetermined procedure in pursuance of the fundamental rule of the Olympic Charter to protect ‘clean’ athletes
and the integrity of sport and also in line with Article 6 of the European Convention
on Human Rights, rather than treating the ‘clean’ athletes in the same way as the
ones who were not ‘clean’. In this way, according to the IOC, sporting justice
would be done to all parties. Dr. Thomas Bach, the IOC President, defended the
decision in the following terms:
An athlete should not suffer and be sanctioned for a system in which he was not implicated
and where he can show that he was not implicated. I am really convinced of this decision
and ﬁne with it.

The IPC took a different approach. On 7 August 2016, the Governing Board of
the IPC suspended, with immediate effect, the Russian Paralympic Committee
(RPC) rather than the Para-athletes themselves. The IPC considered that they were
entirely justiﬁed in taking this decision in view of the seriousness of the allegations
made against the Russians.

4

www.theguardian.com/sport/2016/sep/30/bradley-wiggins-full-story-asthma-allergies-tues.
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The RPC appealed against the IPC suspension to the CAS and also to the Swiss
Federal Tribunal (Supreme Court). These Appeal cases will now be briefly
mentioned.

10.6

Russian Paralympic Committee and the IPC Appeal
Cases

The IPC decision was ﬁrst appealed by the RPC to the CAS in Lausanne,
Switzerland.
On 23 August 2016, the CAS dismissed the RPC appeal, stating that the IPC and
the RPC were the only parties to the procedure, not the individual Russian
Para-athletes.
The RPC then appealed the CAS decision to the Swiss Federal Supreme Court,
whilst also requesting provisional measures to suspend the effect of the IPC decision, which, if granted, would have allowed Para-athletes of the RPC to compete in
the Rio Paralympic Games.
On 31 August 2016, the Court refused to grant this preliminary injunction,
arguing that a provisional measure is only granted under very strict conditions,
which was not the case with the RPC appeal. Lifting the IPC-imposed suspension of
the RPC would only be possible, the Court held, if the RPC could guarantee
compliance with the IPC Anti-Doping Code and also the World Anti-Doping Code.
Furthermore, the Court weighed the interests of the RPC for an immediate withdrawal of the suspension against the interests of the IPC of combating drug-use in
sports and maintaining the integrity of sport, and found that the latter interest
prevailed.
The Swiss Federal Supreme Court—just as the CAS before it—did not, however, consider the question of admission of the Russian Para-athletes to the
Paralympic Games. According to the Court, these were not a party to the judicial
proceedings and the question was, therefore, outside the scope of the provisional
measures (preliminary injunction) requested by the RPC.
The RPC is also appealing the IPC decision on the merits in the Swiss Federal
Supreme Court, but the Court’s decision in unlikely to be forthcoming for one or
two years.
On 21 November 2016, the IPC outlined the criteria for the reinstatement of the
RPC and its athletes.5

5

See SportBusiness International Newswire leading item on 21 November 2016.
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Maria Sharapova Doping Case

On 1 January 2016, the World Anti-Doping Agency’s latest list of prohibited
substances came into force and included Meldonium for the ﬁrst time.
In March 2016, Maria Sharapova was informed by the ITF (International Tennis
Federation) that a sample which she provided on 26 January 2016, during the 2016
Australian Open Tennis Tournament, had tested positive for the presence of
Meldonium.
She waived her right to have the B sample tested and publicly announced that
she had inadvertently committed an anti-doping offence as a result of taking
Mildronate tablets, which had been prescribed by her doctor for many years, and
which she and her team had failed to notice that Meldonium, marketed as
Mildronate, now featured on the Prohibited List.
On 6 June 2016, the Independent Tribunal appointed by the ITF to hear the
player’s case found that Sharapova had committed an anti-doping rule violation,
disqualiﬁed her results at the 2016 Australian Open, and imposed a period of
ineligibility of two years on her.
On 9 June 2016, Sharapova ﬁled an appeal at the CAS against the Independent
Tribunal’s decision, arguing that she did not take Mildronate to enhance her performance and that her period of ineligibility should be reduced on the basis of “No
Signiﬁcant Fault”.
The ITF requested that the Panel reject the player’s plea of “No Signiﬁcant
Fault” and leave the Independent Tribunal’s decision undisturbed.
The CAS arbitration was conducted by a Panel of three CAS arbitrators and the
Panel held a hearing with the parties in New York on 7 and 8 September 2016.
On 4 October 2016, the Panel found that Sharapova had committed an
anti-doping rule violation and that, whilst it was with “no signiﬁcant fault”, she bore
some degree of fault, for which a sanction of ﬁfteen months would be appropriate,
to begin on 26 January 2016. Thus, the CAS reduced Sharapova’s original ban by
9 months.
The Panel stated that it wished to point out that the case that it had heard, and the
award that it had rendered, was only about the degree of fault that can be imputed to
the player for her failure to make sure that the substance contained in a product that
she had been taking over a long period of time remained in compliance with the
WADA anti-doping rules.

Further Reading
Moller V, Hoberman J, Waddington I (eds) (2015) Routledge Handbook of Drugs and Sport.
Routledge, Abingdon, Oxford
O’Leary J et al (2001) Drugs and Doping in Sports. Cavendish Publishing Limited, London
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Abstract This chapter covers the application to sport of Human Rights as guaranteed under the European Convention on Human Rights 1950 with particular
reference to Articles 6 and 8 of the Convention. Some leading sports human rights
cases are also considered.
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Introductory

Paragraph 6 of the Final Report of the Advisory Committee of the Human Rights
Council of 17 August 2015 on the possibilities of using sport and the Olympic ideal
to promote human rights for all and to strengthen respect for them provides as
follows:
Sport plays a signiﬁcant role in promoting human rights and represents an expanding
portion of humankind engaging in sporting activity. It stands for a strong will to overcome
© T.M.C. ASSER PRESS and the author 2017
I.S. Blackshaw, International Sports Law: An Introductory Guide,
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the limitations of human abilities, a desire for self-realization aimed at cultivating our
fullest potential and a way of learning communication and harmonization through fair
play, among others. It is a multidimensional cultural activity for all and a physical group
and leisure activity, which enriches our lives. As with any other human activity, sport is
governed by human rights. The core human rights instruments therefore apply to sport like
all other ﬁelds of human activity.1

One of those “instruments” is the European Convention on Human Rights (the
Convention for the Protection of Human Rights and Fundamental Freedoms to give
it its full title) (the Convention).

11.2

European Convention on Human Rights

The Convention was drafted by the newly-formed Council of Europe on
4 November 1950 and came into force on 3 September 1953.
In the UK, under the Human Rights Act of 1998 (effective 2 October 2000) the
Convention is directly applicable in law. The present UK Government intends to
replace this Act with a Bill of Rights.
The subject of Human Rights is a controversial and complex one and in this
chapter we will focus on Articles 6 (right to a fair trial) and 8 (right to privacy) of
the Convention in the sporting context with some case examples.
However, the reader’s attention is drawn to Article 4 (prohibition of slavery and
forced or compulsory labour), which might apply to the system of registration and
transfer in English football; Article 10 (freedom of expression),2 which might
impact on the ability of sports’ governing bodies to discipline sports persons for
their comments which may ‘bring the sport into disrepute’; Article 14 (prohibition
of any form of discrimination) which might apply to transsexuals in certain sporting
situations; and Article 1 of the Protocol (protection of property), which could apply
to the protection of sports image rights.
The European Court of Human Rights was set up on 21 January 1959 to deal
with cases brought under the Convention. A number of Sports persons, who have
been through the system of private sports’ justice without satisfaction and are
seeking justice outside it, are resorting to the Court as a ﬁnal appeal court. For
example, Adrian Mutu and Claudia Pechstein have cases currently pending before
the Court.

1

United Nations General Assembly A/HRC/30/50.
See the case of Mike Tyson and the inflammatory remarks about Lennox Lewis—“I want your
heart, I want to eat your children”—where Article 10 was successfully pleaded before the British
Boxing Board of Control in August 2000.

2
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Article 6 of the Convention

Article 6 primarily gives a right to a fair trial in criminal cases, but also applies in
civil proceedings. It also includes the ‘presumption of innocence’.
The standard of proof required in criminal cases under the Convention is higher
—proof beyond reasonable doubt—than in civil cases—on a balance of
probabilities.
The full text of Article 6 is as follows:
Right to a Fair Trial
1. In the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law. Judgment shall be pronounced
publicly but the press and public may be excluded from all or part of the trial in the
interests of morals, public order or national security in a democratic society, where the
interests of juveniles or the protection of the private life of the parties so require, or to
the extent strictly necessary in the opinion of the court in special circumstances where
publicity would prejudice the interests of justice.
2. Everyone charged with a criminal offence shall be presumed innocent until proved
guilty according to law.
3. Everyone charged with a criminal offence has the following minimum rights:
(a) to be informed promptly, in a language which he understands and in detail, of the
nature and cause of the accusation against him;
(b) to have adequate time and facilities for the preparation of his defence;
(c) to defend himself in person or through legal assistance of his own choosing or, if
he has not sufﬁcient means to pay for legal assistance, to be given it free when the
interests of justice so require;
(d) to examine or have examined witnesses against him and to obtain the attendance
and examination of witnesses on his behalf under the same conditions as witnesses
against him;
(e) to have the free assistance of an interpreter if he cannot understand or speak the
language used in court.”

See ‘Does a blanket ban on Russian athletes competing at Rio 2016 contravene
human rights law?’ by Gideon Barth and Richard Booth QC, ‘Global Sports Law
and Taxation Reports’ December 2016.

11.4

Article 8 of the Convention

Article 8 of the Convention deals with the right of privacy. This is a very important
right in doping cases, which is more honoured in the breach than in the performance
in practice, where anyone accused of a doping offence is entitled to some degree of
conﬁdentiality—at least, until an “adverse analytical ﬁnding has been made”
against the athlete concerned.
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See the Caster Semenya case, at Sect. 11.5, on the need for conﬁdentiality
generally when sports governing bodies are dealing with disputes/issues concerning
athletes, especially sensitive personal ones.
The full text of Article 8 is as follows:
Right to respect for private and family life
1. Everyone has the right to respect for his private and family life, his home and his
correspondence.
2. There shall be no interference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society in the
interests of national security, public safety or the economic wellbeing of the country, for
the prevention of disorder or crime, for the protection of health or morals, or for the
protection of the rights and freedoms of others.

11.5

Caster Semenya Case

Mokgadi Caster Semenya is a South African middle-distance runner and won a
gold medal in the women’s 800 metres event at the 2016 Rio Olympics.
Following her gold medal win in the women’s 800 metres event at the World
Championships in 2009, it was announced that she had been subject to gender
veriﬁcation testing and was withdrawn from competition. Was she a woman or a
man and did her particular condition give her an unfair advantage? These were
perfectly reasonable issues to be raised and investigated by the IAAF, the world
governing body of athletics. Although the test results have not been published
ofﬁcially, there was much leaked information about her personal condition and
gynaecological situation, which was distressing for her at the time. Even the
President of the IAAF admitted that the matter had not been handled properly and
sensitively.
In July 2010, eleven months after being subjected to the tests, she was cleared to
compete in women’s competitions.
It appears that the tests revealed that Semenya is hermaphrodite.
Following her victory in the 2016 Rio Olympics, the controversy surrounding
Semenya has resurfaced and, once again, she is under public scrutiny about her
gender in view of her high testosterone levels.
Incidentally, the IAAF policy on high levels of testosterone occurring naturally
in female athletes has been suspended following the ruling by the CAS on 24 July
2015 in the Dutee Chand case in which the CAS notiﬁed the IAAF there was
insufﬁcient evidence adduced to show that testosterone increased athletic performance in female athletes, and gave the IAAF 2 years in which to provide the CAS
with that evidence.3

3

CAS 2014/A/3759.
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Several prominent persons, within and outside the international sporting community in South Africa and elsewhere, have opined that the handling of Caster
Semenya’s case has left a lot to be desired and, in particular, her human rights and
right to privacy have been infringed; and the author of this book would agree with
them!
See further on the Caster Semenya and Dutee Chand cases: ‘ “You Can Play As
Long As You Don’t Win”: Legal Perspectives on the Regulations Pertaining to the
Participation of Women with Hyperandrogenism in Women’s Athletics’ by Prof Dr
Steve Cornelius, ‘Global Sports Law and Taxation Reports’ December 2016.

11.6

Gough and Smith v Chief Constable of Derbyshire
Case4

In 2000, the Chief Constable of Derbyshire applied to a Magistrate’s Court against
Gough and Smith under Section 14B of the Football Spectators Act 1989.
The Chief Constable adduced evidence that Gough had been convicted of
common assault in March 1998 and that Smith had been convicted of assault with
intent to resist arrest in November 1990. The Chief Constable also adduced in
evidence “proﬁles” gathered by the Police from information supplied by informant
“spotters” at football matches. Spotters described purportedly incidents at football
matches involving Derby County FC between September 1996 and June 2000 in
which Gough and Smith had participated.
On the balance of probabilities, the District Judge was satisﬁed that the preconditions for making an order pursuant to Section 14B(4)(a) and (b) of the
Football Spectators Act 1989 were met, and namely that Gough and Smith had
caused or contributed to violence or disorder in the United Kingdom or elsewhere
and that there were reasonable grounds to believe that making a banning order
would help to prevent violence or disorder at or in connection with any regulated
football match. The District Judge accordingly made a banning order against Gough
and Smith for the minimum period of two years.
Gough and Smith appealed to the High Court, and, on dismissal of their appeal,
appealed to the Court of Appeal, inter alia, on three grounds:
(i) whether the restrictions on their freedom of movement were compatible with
EU Law;
(ii) whether the restrictions on their movement were otherwise at odds with the
principle of proportionality; and
(iii) whether the procedural and evidential rules in Section 14B, including its low
standard of proof, violated the requirements of procedural fairness applicable
to criminal charges contained in Article 6 ECHR.

4

Gough and Smith v Chief Constable of Derbyshire [2002].
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The Court of Appeal held that orders made under the Football Spectators Act
1989 are compatible with European Community Law and the ECHR.

11.7

Countryside Alliance and Attorney General Case5

The Appellants in this case appealed to the then House of Lords (now the UK
Supreme Court) against the decision of the Court of Appeal that the Hunting Act
2004 was neither incompatible with the European Convention on Human Rights
nor inconsistent with EU Law.
The 2004 Act prohibits the hunting with dogs of certain wild mammals,
including foxes and hares. The Appellants argued that the hunting ban infringes
their rights under Article 8 ECHR through the adverse impact the ban had on their
private life, cultural lifestyle, the use of their home and loss of livelihood. They also
submitted that the Hunting Act 2004 both infringed their ‘assembly’ rights under
Article 11 ECHR and interfered with their ‘property’ rights under Article 1 of
Protocol 1 to the ECHR. They further argued that the Hunting Act subjected them
to adverse treatment, on the grounds of their ‘other’ status under Article 14 ECHR
in so far as they compared to those who did not wish to hunt. In addition, some of
the Appellants, who supplied hunting-related goods and services, contended that the
Hunt Act 2004 was inconsistent with Articles 28 and 49 of the EC Treaty (now
Articles 34 and 56 TFEU) and sought references to the European Court of Justice
(now the Court of Justice of the European Union, CJEU).
The House of Lords dismissed the appeal holding, inter alia, that the case was
far removed from the values that Articles 8, 11 and 14 ECHR sought to uphold and
that “no good purpose” would be served by seeking a preliminary ruling from the
CJEU if the hunting restrictions could, as their Lordships thought they might, be
justiﬁed on the grounds of Public Policy under Articles 30 and 46 of the EC Treaty
(now Articles 36 and 52 of TFEU).

Further Reading
Paulo D (2004) Human Rights in Youth Sport: A Critical Review of Children’s Rights in
Competitive Sport (Ethics and Sport). Routledge, Abingdon, Oxford.
The European Convention on Human Rights of 4 November 1950.

5

R (Countryside Alliance) v. Attorney General [2008] 1 AC 719.
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Corruption in Sport

Abstract In this chapter we cover corruption in sport, particularly in FIFA and also
Spot-Fixing and Match-Fixing in Cricket, as well as the International Centre for
Sport Security, which is dedicated to eradicating corruption from sport.
Keywords FIFA Corruption Scandals
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Introductory

With so much money to be gained or lost in sport nowadays—gone are the
so-called halcyon days when sports persons played for the love of their sports and
Corinthian values prevailed—it is perhaps not surprising that corruption in various
forms and unfair dealings have crept into sport and are undermining its integrity.1
No sport has been spared the scourge of corruption, not even the Olympics!
Take, for example, the 2002 Salt Lake City Winter Games bidding scandal, which

1
See, for example, the post of 17 November 2014 by Prof. Dr. Steve Cornelius on ‘South African
Referee Sentenced for Match-Fixing’ on www.gsltr.com.

© T.M.C. ASSER PRESS and the author 2017
I.S. Blackshaw, International Sports Law: An Introductory Guide,
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engulfed the IOC and in which bribes and favours in kind, including scholarships to
American Universities for the children of some IOC members, were involved.
As a result of all this, six members of the IOC were expelled, and others were
reprimanded or resigned. Also, the IOC set up an Ethics Commission, the members
of which were elected by the IOC Session, and, in addition, introduced a Code of
Ethics.2 This Code is designed to promote ethical behaviour and good governance
and is based on the values and principles enshrined in the Olympic Charter, of
which it forms an integral part.
Furthermore, as part of the Olympic Agenda 2020, the IOC created, in 2015, the
position of Chief Ethics and Compliance Ofﬁcer, whose mission is “to assure
compliance with ethical principles and good governance”. In particular, the prevention and monitoring of risks related to sports betting. The IOC has also set up
the ‘IOC Integrity and Compliance Hotline’ for reporting infringements of the IOC
Code of Ethics. Also, the IOC has introduced a new Anti-Corruption Code for
sports bodies to follow and implement.3
The world governing body of association football, FIFA, has also been the
subject of various scandals, resulting in recent criminal prosecutions in the US and
in Switzerland and also the demise of the long-time President, Sepp Blatter, and
other top ofﬁcials. We now turn our attention to this subject.

12.2

FIFA

An entire book could, unfortunately, be devoted to the corruption scandals affecting
FIFA and which have rocked the world of association football and undermined ‘the
beautiful game’, but space in this book will only permit a brief account of them.
The scandals erupted in May 2015 with a raid, carried out by the Swiss Police, at
the behest of the US Authorities, on a luxury Hotel in Zurich, and the arrest of
seven FIFA executives on alleged corruption charges.
In the same month, fourteen current and former FIFA ofﬁcials and associates were
indicted by the US Department of Justice on criminal charges of “rampant, systemic
and deep rooted” corruption following a major investigation by the FBI, spanning
three years. In the following December, sixteen more ofﬁcials were charged.
The FBI had been investigating FIFA for three years as a result of concerns
expressed over the bidding processes for the awarding of the FIFA World Cup to
Russia in 2018 and to Qatar in 2022, but this investigation was extended to review
FIFA’s dealings over the previous twenty years.
On 19 September 2016, a trial date in the US for the seven FIFA executives and
one former marketing executive has been set for 7 November 2017. The eight

2

See www.olympic.org/ethics.
See the post of 20 December 2015 on ‘IOC: New Anti-Corruption Code introduced’ by Prof. Dr.
Ian Blackshaw on www.gsltr.com.
3
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defendants, who have pleaded not guilty, are amongst the forty-two individuals and
entities charged to date following the FBI investigation. The whole sordid affair
involves US$200 million in bribes and kickbacks!
On a related matter, on 21 December 2015, Sepp Blatter and Michel Platini, the
former President of UEFA, were found guilty by the FIFA Ethics Committee of
breaches of FIFA Rules concerning a payment of Swiss Francs 2 million (£1.3
million) made in 2011 by Blatter to Platini, allegedly for work done in 2002 as the
FIFA President’s adviser. This payment has been described by the Committee as
“disloyal payment” and constituted an “abusive execution” of their positions.
Blatter has maintained that, because FIFA did not have sufﬁcient funds to pay
Platini in at the time, they agreed to delay the payment.
On 26 February 2016, Gianni Infantino, the former Secretary General of UEFA,
was elected by the FIFA General Assembly as the new President of FIFA, and
promised to clean up and reform the organisation. Not long, however, after taking
ofﬁce, he was embroiled in his own alleged scandal, which came to light with the
publication of the so-called ‘Panama Papers’ and involving the sale in 2006 by
UEFA, when he was their in-house legal adviser, of certain TV Rights to club
competitions in South America at an under value to Cross Trading, a subsidiary of a
company called Full Play, owned by Hugo Jinkis. Jinkis sold on the rights at around
three or four times the amount his company paid for them. Infantino has denied any
wrongdoing in this affair and has strongly protested his innocence! On 5 August
2016, Infantino was cleared by FIFA’s Ethics Committee of any violations of the
FIFA Code of Ethics.4
Infantino also suffered another blow with the resignation of Domenico Scala, a
Swiss businessman and the President of the independent FIFA audit and compliance committee. This followed a Resolution passed on 13 May 2016 by the 66th
FIFA Annual Congress empowering the FIFA Council, which has replaced the
disgraced FIFA Executive Committee, to dismiss members of specialist committees, such as the ethics committee and the audit and compliance committee.
Previously, this power resided in the hands of the FIFA Congress, which meets
once a year and comprises representatives of its 211 member associations. Scala
claims that the new FIFA Council, headed by the FIFA President, will have power
to “impede investigations” by the members of committees, such as his own, and
will effectively deprive them of their independence and put them “in danger of
becoming auxiliary agents of those whom they should actually supervise”. Infantino
argued that this change was introduced as part of a “democratic process” (by the
Congress) and he posed the question “do we wait one year for Congress to dismiss
committee members who should be changed?”
Finally, it should also be mentioned that English football has recently been the
subject of alleged widespread corruption, implicating, amongst others, and resulting

See further as well as a comment on this matter by Prof. Dr. Ian Blackshaw in ‘Global Sports
Law and Taxation Reports’, September 2016, pp. 5 and 6.
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in the resignation of the newly-appointed England National Team Manager, Sam
Allardyce, after only 67 days in the job!5

12.3

FIFA and INTERPOL

As part of FIFA’s plans, at the time, to clean up the ‘beautiful game’, Sepp Blatter,
the then President of FIFA, announced, on 9 May 2011, the signature of an historic
Cooperation Agreement with INTERPOL, the international policing organisation
which has members in 188 countries in the world.
This Agreement, designed to rid football, the world’s favourite and most
lucrative sport, of illegal and irregular betting and match-ﬁxing, involves a ten-year
programme with INTERPOL and a grant of several millions of Euros a year. The
ﬁrst two years of €4m each year and €1.5m for each of the remaining eight years.
This grant—the biggest ever single one made by a private institution to INTERPOL
—will support the setting up of a dedicated FIFA Anti-Corruption Training Wing
within the INTERPOL Global Complex in Singapore.
The Far East seems to be the major source of many illegal gaming and betting
activities related to sport. In fact, according to INTERPOL, illegal gambling in
football accounts for hundreds of millions of US$ in Asia! So, it is a big problem
there and also elsewhere, including Europe.6
As Blatter said at the time of the signing of the Agreement with INTERPOL:
The threat of match-ﬁxing in sport is a major one, and we are committed to doing
everything in our power to tackle this threat. Match-ﬁxing shakes the very foundations of
sport, namely fair play, respect and discipline. That’s why FIFA employs a zero-tolerance
policy.

This INTERPOL link-up occurred against the following background:
In Germany, for example, there were apparently 300 suspicious games under
scrutiny; and illegal betting and match-ﬁxing affects all levels of the game,
including international friendlies; Champions League and some Europa Cup games;
as well as some lower league semi-professional matches. So, the problem is quite
widespread and undermines the integrity and sporting values of football.
The match-ﬁxing scandal involving several leading Italian clubs in 20067 is
perhaps the one thing that brought the problem to prominence and prompted the
cooperation between FIFA and INTERPOL.

5
See ‘English football for sale!’ by Samuel J. Vinck and Jonathan Himpe, ‘Global Sports Law and
Taxation Reports’ (GSLTR), website (www.gsltr.com) posted on 11 October 2016.
6
See ‘Match Fixing in Football: Europol Investigation reveals shocking results’ by Prof. Dr. Ian
Blackshaw, ‘Global Sports Law and Taxation Reports’ (GSLTR), website (www.gsltr.com),
posted on 14 February 2013.
7
This involved several top Italian Football Leagues, Serie A and Serie B, including league
champions at the time, Juventus. The scandal (Calciopoli) consisted of a close network of relations
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In any case, this major initiative with INTERPOL is a much needed one, which
seems to be working out well in practice.
Sadly, match-ﬁxing and illegal betting is also prevalent in other sports, as
spot-ﬁxing in test cricket has shown (see Sect. 12.4).

12.4

Spot-Fixing and Match-Fixing in Cricket

Not only is it enjoyable to watch a sporting event, but added excitement and interest
come from also being able to bet on the outcome of it. In fact, horseracing depends
upon betting for its very survival as a sport. But, of course, it should all be fair and
above board and no one should gain an unfair advantage over others betting on the
same sporting events! In fact, the International Olympic Committee now requires
all athletes participating in the Summer and Winter Games to sign a declaration that
they will not be involved in betting.
Match-ﬁxing may be deﬁned as the deliberate act of losing sports matches, or
playing them in such a way as to achieve a pre-determined outcome or result, by
illegally manipulating the outcome or result for ﬁnancial gain or some other unfair
sporting beneﬁt.
Apart from fair play, sport is characterised by uncertainty of outcomes, which
should be safeguarded at all costs against all comers who wish to undermine this for
their own ﬁnancial gains!
No sport seems to be immune from corruption. Even the genteel game of cricket
is probably the last sport where corruption might be expected to take place!
Nevertheless, cricket, in recent years, has become more professional and, as such,
seems to have lost touch with its so-called Corinthian values and roots, attracting
those within and outside the game that wish to make a fast buck unfairly and
illegally.
Particular mention may be made, for example, of ‘spot ﬁxing’ (a species of
match ﬁxing) in cricket involving the delivery of ‘no balls’ at timed intervals by
certain players in the Pakistani National Cricket Team during the Fourth Test Match
against England at the Lord’s Cricket Ground, the ancestral home of cricket, in the
summer of 2010, in which, it was alleged and subsequently proved in criminal
proceedings, that they deliberately bowled ‘no balls’ at predetermined points in an
over, as pre-arranged, so that bets could be taken on when ‘no balls’ would be
bowled during the match.
For further details of this scandal, see the Amir and Butt cases in Sect. 3.4.3 and
also the article entitled, ‘Match Fixing in Cricket’.8

(Footnote 7 continued)
between football managers and referee organisations, whereby favourable referees were chosen for
matches so that these matches could be rigged.
8
Ian Blackshaw, The Times, 31 August 2010.
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See also the article by Ian Smith, Chief Operating Ofﬁcer of the Federation of
International Cricketers’ Associations, on ‘The jurisdictional problems hampering
the ﬁght against corruption in sport’9 and the one by Steve Cornelius of the
International Sports Law Centre of the University of Pretoria, South Africa, on
Cricket’s Underworld: Fighting Illegal Gambling and Match-ﬁxing’.10

12.5

ESSA (Sports Betting Integrity)

The European Sports Security Association (ESSA) was established in 2005 by the
leading online sports book operators in Europe to monitor any irregular betting
patterns or possible insider betting from within each sport.
To achieve this goal, ESSA implemented an early warning system between its
members that highlights any suspicious betting activity. The Early Warning System
allows ESSA to work with the sports regulators and their disciplinary and legal
department, ensuring that when an alert is given the regulator is informed immediately which may prevent the possibility of any game manipulation on a given
event.
ESSA has signed a Memorandum of Understanding with a number of sports
federations including FIFA and the IOC, as well as regulatory bodies such as the
UK Gambling Commission, the Gibraltar Gambling Commissioner and the Malta
Lotteries and Gaming Authority.
ESSA’s members include: The Association of British Bookmakers (ABB);
Bet-at-home, Bet365, Betclic, Betsson bwin.party, BetVictor, Digibet, Expekt, the
Hong Kong Jockey Club, Goldbet, Interwetten, Ladbrokes, Paddy Power,
Stanleybet, Unibet and William Hill.
For more information on ESSA and its activities, see their website at www.eussa.org.

12.6

International Centre for Sport Security (ICSS)

Apart from the International Sports Governing Bodies, one important organisation
dedicated to eradicating corruption from sport, especially match ﬁxing, is the
International Centre for Sport Security (ICSS), which is based in Doha, Qatar, and
was set up four years ago.11
On the initiative of ICSS, a Sport Integrity Global Alliance (SIGA), comprising
over 50 leading representatives of sport, government, academia, sponsors and other

‘Global Sports Law and Taxation Reports’, September 2014, pp. 14–16.
‘Global Sports Law and Taxation Reports’, June 2013, pp. 17–22.
11
Website: www.theicss.org.
9

10
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international and corporate organisations has been set up, with the aim of “addressing much-needed reform in the integrity and governance of sport”.
The basic principles for cleaning up sport, from the point of view of good
governance, ﬁnancial integrity and sports betting integrity as enshrined in the SIGA
Declaration of Core Principles on Sport Integrity issued in Madrid on 7 April 2016
are as follows:
The participants in SIGA
RECOGNISE AND SUPPORT
(a) The urgent need for fundamental reforms in sport, rooted in the core concepts of
democracy, transparency, accountability, integrity and stakeholder representation;
(b) The growth, advancement and success of the sport sector, and commitment to
encourage the swift and immediate execution of core reforms that advance and ensure
for the future the highest standards of good governance, ﬁnancial integrity and sports
betting integrity; and
(c) That, above all, reforms must reflect a strong and wholly credible commitment to
preserve the integrity and essence of sport and its future, for the highest beneﬁts to
society and the economy; and
Endorse and encourage the adoption of the following:
CORE PRINCIPLES ON SPORT INTEGRITY
In the case of Good Governance, to:
1. Agree that the conduct and operation of sport must always take place within the
boundaries of all applicable laws and regulations, and in conformity with the good
governance principles of democracy, transparency, accountability and meaningful
stakeholder representation across the sport community;
2. Uphold and respect the universal principles of sports ethics such as fair play, solidarity,
respect for human rights, dignity, integrity and diversity, and reject of any form of
discrimination;
3. Implement the highest governance standards, including, but not limited to, democratic
and transparent electoral processes, term limits, separation of powers between their
regulatory and commercial functions, monitoring of potential conflicts of interest, risk
management procedures, gender equality at the board level, independent directors,
meaningful stakeholder representation in the decision-making organs, transparent and
accountable ﬁnancial management and proper oversight;
4. Maintain, at all levels in the sport sector, a zero-tolerance policy towards all forms of
corruption, bribery and illegal ﬁnancial dealings, including but not limited to, the
implementation of adequate criteria and transparent bidding processes for the organisation of major sports events, selling of broadcasting rights, sponsorship deals and
other commercial arrangements;
In the case of Financial Integrity, to:
5. Uphold the highest standards in terms of ﬁnancial integrity and transparency across the
sport sector, including the implementation of club licensing systems both at national
and international level, with appropriate ﬁnancial criteria, due diligence and effective
supervision mechanisms;
6. Establish international ﬁnancial integrity standards, appropriate ﬁnancial reporting,
audit and compliance practices, and a strong “culture of compliance” and full transparency in the allocation, distribution, use and scrutiny of sports development and
solidarity funds;

114

12

Corruption in Sport

7. Build core ﬁnancial capacity throughout the networks of clubs, federations, leagues,
athletes’ unions and other organisations to ensure adoption of universally recognised
principles for accounting and ﬁnance and issuance of regular annual reports;
8. Assess existing club ownership regulatory frameworks and develop ﬁt and proper club
owners and directors tests, to ensure that those who own and administer sports
organisations enjoy appropriate moral and professional credentials and prevent the
risks of potential criminal inﬁltration, conflicts of interests and other detrimental
consequences;
9. Support the establishment of independent monitoring, audit and oversight in relation to
all sport-related development programs and ﬁnancial transactions, including but not
limited to, athletes’ transfer fees, agents and other third party commissions, sale of
commercial and sponsorship rights, acquisition of sports clubs and offshore vehicles
and transactions, through the establishment of a clearing house or similar system, at
both national and international levels; and
In the case of Sports Betting Integrity, to:
10. Promote the adequate regulation of the sports betting market worldwide and commit to
prevent and combat all forms of illegal sports betting in order to eradicate sports
betting fraud and match-ﬁxing, while recognising sports competitions organisers’
rights and safeguarding the integrity of sports competitions and the economic viability
and social role of sport;
11. Encourage governments and sports bodies to enact the necessary laws and regulations,
and their harmonised development and concerted implementation and monitoring,
including the establishment of national integrity units, codes of conduct on sports
betting integrity and robust prevention/education policies targeting all key participants
in sport, in particular the most vulnerable ones, the young people; and
12. Support the establishment of an independent betting monitoring platform, capable of
providing sport integrity intelligence alerts to sporting, law enforcement, betting regulators and operators and government stakeholders to assure early warning advice on
corrupt practices, potential manipulation of sports competitions and/or illicit methodologies and criminal networks activities, as well as to ensure the basis for adequate
cooperation and information sharing providing reliable, accurate and independent data
for sports disciplinary procedures and evidence for criminal prosecution.
SIGA commits to work collaboratively towards the swift endorsement and implementation of the Core Principles and the development of its Alliance to create a bold
new space for governance reform to take hold.
SIGA is conceived as an independent and neutral coalition, led by the sporting industry
and supported by key stakeholders, committed to using best practice, universal standards and creative global solutions to usher a new era in the governance and integrity
of sport.

Further Reading
Brooks G, Aleem A, Button M (2013) Fraud, Corruption and Sport. Palgrave Macmillan,
Basingstoke, UK

Chapter 13

Dispute Resolution

Abstract In this chapter we look at the settlement of sports-related disputes
through a number of forms of alternative dispute resolution (ADR) with particular
reference to the FIFA Dispute Resolution Chamber (DRC) and the Court of
Arbitration for Sport (CAS) and also some leading cases. We also cover the
development of a so-called ‘Lex Sportiva’.
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Dispute Resolution

Introductory

With so much money involved in sport nowadays, disputes are bound to arise and,
in fact, are on the increase. But, what is the best way of settling them?
By traditional means through the courts or by modern means through some form
of alternative dispute resolution (ADR) method. In other words, ‘extra-judicially’.
On the whole, sports bodies and persons prefer ADR. However, it should be
noted that ADR is not a panacea for settling all disputes. For example, where
injunctive relief is required, the courts are the appropriate forum.

13.2

ADR and Sport

ADR has developed in the last thirty years or so because traditional methods of
settling disputes of various kinds through the Courts and so-called ‘heavy duty’
Arbitration, through such bodies as the International Chamber of Commerce
(ICC) based in Paris, have become too expensive, too inflexible and too dilatory.
ADR particularly lends itself to the settlement of sports-related disputes because
of the special characteristics and dynamics of sport1—not least where sporting
deadlines are in play, which is often the case! Also, because the sporting community prefers not ‘to wash its dirty sports linen in public’ but to settle disputes
‘within the family of sport’.2
Mediation as a form of ADR is particularly useful in settling amicably sports
disputes, because, primarily, it gets the parties in dispute talking and negotiating
with one another and facilitates the restoration and maintenance of personal and
business relationships.3
Med-Arb, which combines mediation and arbitration—mediation to identify the
issues and, if not successful,4 arbitration to settle them—is also proving an effective
method of dispute resolution in the sporting ﬁeld.
But, by far the most important body offering Arbitration and Mediation is the
Court of Arbitration for Sport (CAS), which is based in Lausanne, Switzerland and

1

These characteristics have been recognised by the European Union in the White Paper on Sport
of 11 July 2007 and have been encapsulated in the expression ‘speciﬁcity of sport’. See further:
‘The “Speciﬁcity of Sport” and the EU White Paper on Sport: Some Comments’ by Ian Blackshaw
in ISLJ 2007/3-4, pp. 87 and 88. The EU concept of the ‘speciﬁcity of sport’ (the special nature of
sport) has been incorporated in the new so-called ‘sport article’ of the Lisbon Treaty (Article 165),
which came into force on 1 December 2009.
2
See Blackshaw 2009.
3
See ‘Sports Mediations: Preserving Sporting and Business Relationships’ by Ian Blackshaw,
International Association for Arbitration (AIA), Brussels, Belgium, November 2010 Newsletter,
pp. 9 and 10.
4
Where Mediation is appropriate, it generally enjoys a success rate of 85%.
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the CAS will be the principal focus of this chapter (see Sect. 13.5). Before dealing
with CAS, we will take a brief look at two other bodies involved in the settlement
of sports-related disputes: the WIPO Arbitration and Mediation Center and the
FIFA Dispute Resolution Chamber (see respectively Sects. 13.3 and 13.4).
Such disputes include sports-related domain name disputes, which may be settled through the WIPO Arbitration and Mediation Center, which is based in
Geneva, Switzerland.5

13.3

WIPO Arbitration and Mediation Center

The Rise of the Internet and the Role of ICANN
The Internet is generally regarded as either a blessing or a curse, depending on
one’s point of view, usage and experience of it. And it has been described by some
commentators as being akin to the ‘wild west’. In other words, because of its global
reach and all-pervading nature, it is difﬁcult to police and regulate. However, when
it comes to the registration and use of domain names—Internet addresses—the
Internet Corporation for Assigned Names and Numbers (ICANN), which was
created by the United States of America Department of Commerce speciﬁcally to
introduce some measure of order and regulation into what was fast becoming a
chaotic system, particularly in relation to the unfair registration and use of domain
names and the need to provide effective procedures for settling disputes concerning
them, as they are a very valuable form of intellectual property. Indeed, domain
names are widely considered to be a form of electronic trademark and need to be
legally protected as such. They are subject to their own particular form of registration procedure, different from that of trademarks generally, through the various
domain name registries, which operate under and according to the ICANN Policy
and Rules.
The ICANN Uniform Domain Name Dispute Resolution Policy (the UDRP
Policy) sets out the legal framework for the resolution of disputes between a domain
name registrant and a third party (i.e., a party other than the registrar) over the
abusive registration and use of an Internet domain name (‘cybersquatting’) in the
generic top level domains or gTLDs (e.g. .biz, .com, .info, .mobi, .name, .net, .org),
and those country code top level domains or ccTLDs that have adopted the UDRP
Policy on a voluntary basis.
At its meetings on 25 and 26 August 1999 in Santiago, Chile, the ICANN Board
of Directors adopted the UDRP Policy, based largely on the recommendations
contained in the Report of the WIPO Internet Domain Name Process, as well as
comments submitted by registrars and other interested parties.

5

See www.wipo.int/amc/en/domains.
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All ICANN-accredited registrars that are authorized to register names in the
gTLDs and the ccTLDs that have adopted the Policy have agreed to abide by and
implement it for those domains.
Any person or entity wishing to register a domain name in the gTLDs and
ccTLDs in question is required to consent to the terms and conditions of the UDRP
Policy.
On 24 October 1999, the ICANN Board adopted a set of Rules for Uniform
Domain Name Dispute Resolution Policy (the UDRP Rules) setting out the procedures and other requirements for each stage of the Dispute Resolution
Administrative Procedure. The WIPO Arbitration and Mediation Center (the WIPO
Center) acted as technical advisor to the ICANN drafting committee charged with
ﬁnalizing the UDRP Policy and Rules.
The principal advantage of the UDRP Administrative Procedure is that it typically provides a faster and cheaper way to resolve a dispute regarding the registration and use of an Internet domain name (an Internet address—also, as mentioned
above, often described as an ‘electronic trademark’) rather than going to court. In
addition, the procedures are considerably more informal than litigation. And, furthermore, the decision-makers are experts in such areas as international trademark
law; domain name issues; electronic commerce; the Internet; and alternative dispute
resolution.
The Procedure is also international in scope: it provides a single mechanism for
resolving a domain name dispute regardless of where the registrar of the disputed
domain name or the domain name registrant/holder or the complainant are located.
The Dispute Resolution Administrative Procedure is administered by dispute
resolution service providers accredited by ICANN. The WIPO Arbitration and
Mediation Center is one such dispute resolution service provider and, in the professional experience of the author of this article as a WIPO Domain Name Panelist,
a very important, proliﬁc, efﬁcient and effective one too!
The WIPO Center has developed WIPO Supplemental Rules for Uniform
Domain Name Dispute Resolution Policy which supplement the UDRP Policy and
Rules, and these Rules additionally apply when a domain name dispute complaint is
ﬁled with and prosecuted through the Center. The WIPO UDRP Supplemental
Rules are available on the WIPO ofﬁcial website.6
It should be added that there are other ICANN accredited providers for settling
domain name disputes under the UDRP Policy and Rules. One such body is the
National Arbitration Forum,7 which is based in Minneapolis, United States of
America. It was founded in 1986, with the express purpose of providing a fair,
efﬁcient and effective system for the resolution by ADR of commercial and civil
disputes in the USA and worldwide. To date, the Forum, as it is generally known,
has helped to settle thousands of domain name disputes around the world, including
ones relating to Google, Dell and even Hillary Clinton!

6
7

At www.wipo.int.
Further information is available from its ofﬁcial website at: www.adrforum.com.
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However, this section will concentrate on the activities of the WIPO Arbitration
and Mediation Center in relation to the settlement of sports domain name disputes,
which are a very valuable marketing and promotional tool for sports bodies, sports
events, sports teams and sports personalities.
‘Cybersquatting’ and the Role of WIPO
Because of the popularity and global reach of sport, disputes involving the abusive
registration and unfair use of sports domain names—‘cybersquatting’—are growing
exponentially. The settlement of these disputes through the Arbitration and
Mediation Center (Center) of the World Intellectual Property Organization (WIPO),
a specialised agency of the United Nations based in Geneva, Switzerland, is the
focus of this section.
The Center, which is also based in Geneva, is part of WIPO, but operates as an
independent and impartial body. It was established in 1994 to offer Alternative
Dispute Resolution (ADR) options for the settlement of international commercial
disputes between private parties relating to Intellectual Property. The ADR services
offered by the Center are particularly appropriate for resolving technology, entertainment (including sport) and other kinds of disputes involving intellectual property rights.
The Center has established an operational and legal framework for the administration of Internet and electronic commerce disputes. In particular, it is recognized
by ICANN and others as the leading dispute resolution service provider for the
settlement of ‘cybersquatting’ disputes. The role of the Center in such disputes is
generally to administer the proceedings, and, in particular, appoint the
Administrative Panel and ensure that the cases are dealt with expeditiously.
The Center each year publishes a Report on the ‘cybersquatting’ disputes that it
has dealt with. In the Report for 2007, sports-related and entertainment disputes
(sport is now widely regarded as a form of home and out-of-home entertainment
and sports persons as entertainers) accounted for 2.7% and 7% respectively of these
cases.
Indeed, the Director General of WIPO, Dr. Francis Gurry, not long after taking
up his position, recognised the commercial importance of sport and the corresponding increase in the number of sports domain name disputes being submitted to
WIPO for adjudication under the Uniform Dispute Resolution Policy (UDRP)
(Policy) of the Internet Corporation for Assigned Names and Numbers (ICANN),8
and has well expressed this situation in the following terms:
Reflecting the increasing commercial importance of sport, the number of sports-related
WIPO UDRP complaints has been rising. In football, for example, WIPO complainants
have included famous players, such as Ronaldinho and Totti, eminent managers, like Sir
Alex Ferguson, and major clubs, like Real Madrid and Liverpool. In sport, as in other
ﬁelds, there is need for continued vigilance by rights owners. The UDRP has proven to be a

8

The rules of the ICANN UDRP Policy can be accessed at www.icann.org/en/dndr/udrp/policy.
htm.
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very effective instrument in combating predatory practices aimed at siphoning off the
goodwill attached to major players and participants.

An example of such unfair practices occurred in a case involving the US Major
Soccer League’s most expensive player, Freddy Adu. In that case,9 the respondent
registered the domain name ‘freddyadu.com’ and contacted Adu’s representative,
offering to create the ofﬁcial Freddy Adu fan site, in exchange for such beneﬁts as a
stake in advertising negotiations, access to the player and his sponsors and match
tickets. The WIPO Panelist, who adjudicated in the case, found that the Respondent
had held Adu to ransom for the domain name by inappropriately seeking a
long-term commercial relationship with him. As was pointed out by the Panelist in
his Decision in that case:
The most offensive act of a cybersquatter is to hold another’s mark for ransom. Such
conduct has earned its own subsection in Paragraph 4(b) of the Policy. The Policy was
adopted speciﬁcally to provide an owner in these circumstances with a swift and inexpensive alternative to litigation to redeem his mark. Rather than a single payment for
transfer of the Disputed Domain Name, Respondent’s asked for continuing participation in
Complainant’s affairs and promotional activities, a majority interest in Complainant’s
ofﬁcial website, and ownership of media images featuring Complainant. The ﬁnancial
consequences to Respondent of such an arrangement would surely have exceeded his out of
pocket costs for registering the Disputed Domain Name. Although Complainant initiated
the possibility of transfer for money, it was Respondent who consistently pressed the
Complainant for ofﬁcial status and participation in Complainant’s marketing and ﬁnancial
activities. Paragraph 4(b)(i) speciﬁcally encompasses “other consideration.” And it would
defy common sense as well as the language and intent of the Policy to limit the scope of
that paragraph to one-off cash transactions.

Some Sports Domain Name Disputes Case Studies
To illustrate the application of the ICANN UDRP to the resolution of sports domain
disputes through the WIPO Arbitration and Mediation Center, we will take a look at
the high proﬁle domain name cases of the Manchester United and England footballer, Wayne Rooney, which was defended, and the famous Barcelona Football
Club, which was not defended. We will also consider one involving the English FA
Premier League, reputedly the most successful and lucrative football league in the
world!
Wayne Rooney Case
The well-known sports person, the Manchester United and England footballer,
Wayne Rooney (the Complainant), who was born in Liverpool in 1985, has also
been involved in WIPO Domain Name proceedings.10 The domain name in contention was <waynerooney.com> which was registered by the Respondent in the
case, a busy actor and ardent fan of Everton Football Club, with whom Rooney
started his career as a ﬁfteen year old in 2000, turning professional with them in
2003 and then moving on to ‘ManU’ the following year.
9

WIPO Case No. D2004-0682.
WIPO Case No. D2006-0916.
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In order to win, Rooney had to prove that, under the provisions of the ICANN
Uniform Domain Name Dispute Resolution Policy (UDRP) (the Policy), approved
on 24 October 1999 and administered by the Center, this was a case of ‘cybersquatting’ (the abusive registration and unfair use of a domain name).
Under the Policy, Rooney, the Complainant, in order to obtain the transfer or
cancellation of the offending domain name, must prove each of the following basic
elements of para 4(a) of the Policy, namely:
(i) The disputed domain name is identical or confusingly similar to a trademark or
service mark in which Complainant has rights; and
(ii) Respondent has no rights or legitimate interests in respect of the domain name; and
(iii) The disputed domain name has been registered and is being used in bad faith.

For the Complaint to succeed, all three of these conditions must be satisﬁed.
But, what, one may ask, is meant by the expression ‘bad faith’? Paragraph 4(b)
of the Policy lists four examples of acts, which prima facie constitute evidence of
bad faith. They are as follows:
(i) Offering to sell the domain name to the trademark owner or its competitor;
(ii) An attempt to attract for ﬁnancial gain Internet users by creating confusion with the
trademark of another;
(iii) Registration of a domain name in order to prevent the trademark owner from
reflecting its mark in a corresponding domain name; and
(iv) Registration of the domain name in order to disrupt the business of the competitor.

It should be noted that this list is not exhaustive, but merely illustrative of the
kinds of situations that may fall within the concept of ‘bad faith’.
In practice, many domain name disputes are not defended by the Respondent to
the Complaint, and this fact, along with a failure to respond to any ‘cease and
desist’ letter from the Complainant issued before the WIPO proceedings were
commenced, may constitute further evidence of bad faith on the part of the
Respondent. Likewise, the Respondent may have been previously involved in
registering disputed domain names that have been the subject of previous WIPO
cases, in which those names have been found to be without legal justiﬁcation and
ordered to be transferred to the Complainants in those previous cases. Again, this
would constitute evidence of bad faith.
As also would registering a fanciful or bizarre name, which happened in the
so-called Pepsi case (PepsiCo, Inc. v PEPSI, SRL (a/k/a P.E.P.S.I.) and
EMS COMPUTER INDUSTRY (a/k/a EMS), WIPO Case No. D2003-0696). In that
case, an Italian Company, with the name of “Partite Emozionanti Per Sportivi
Italiani”, which, in translation, stands for “Leave the Histrionics for Italian Sports
Fans”, and known for short as “P.E.P.S.I.”, registered 70 domain names incorporating the famous soft drink trademark PEPSI in relation to an extensive range of
sports, including ‘pepsicricket.com’, ‘pepsigolf.com’, ‘pepsisoccer.com’, ‘pepsirugby.net’, ‘pepsisuperbike.net’ and ‘pepsivolleyball.net’. The sole panelist in this
case held that there was “opportunistic bad faith” because the domain names were
so obviously connected with such a well-known product with which the respondent
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had no connection. See also Veuve Cliquot Ponsardin, Maison Fondee en 1772 v
The Polygenix Group Co., WIPO Case No. D2000-0163.
In the Rooney case, the domain name in contention had been registered before
Rooney’s trade mark rights in his name had ‘matured’ and this was one of the legal
issues to be determined by the sole Panelist appointed by the Center to decide the
case. Likewise, in such circumstances, could the Respondent in the case be held to
be acting in bad faith in registering and using the disputed domain name?
Irrespective of this, the other legal issue raised by the case was whether, at the time
the Respondent registered the disputed domain name, Rooney had already acquired
a sufﬁcient reputation, the ‘goodwill’ in which could be protected under the English
Common Law Doctrine of ‘Passing Off’ (unfair competition in a legal sense).
The facts of the case, the contentions of the parties, and the discussion and
ﬁndings of the panelist are set out in the decision itself. As will be seen from a
reading of the decision, the particular facts and circumstances of the case play a
crucial role in determining the outcome.
It is interesting to note that in the Rooney case the Panelist relies, to a large
extent, on the ‘WIPO Overview of WIPO Panel Views on Selected UDRP
Questions’ which are accessible on the WIPO ofﬁcial website.11 This is also a
useful resource for parties contemplating bringing a domain name dispute before
the Center in determining their arguments on various issues that may arise in their
particular case.
As will also be seen from the decision in Rooney, certain procedural issues also
needed to be addressed. And also, the decision, in accordance with the Policy, had
to be rendered within 14 (natural) days of the date of the Panel being constituted.
Speed is particularly important in relation to sports disputes, where sporting
deadlines often come into play.
As the Rooney case demonstrates, domain name disputes concerning
well-known sports persons, with famous and valuable trademarks to protect, can be
quickly and effectively resolved using the WIPO adjudication process under the
terms of the ICANN UDRP Policy. However, no damages or costs are awarded
under the Policy.
A further advantage of this process is that decisions to transfer or cancel disputed
domain names must be enforced by the Registrar that originally registered them.
However, following the ruling, the Respondent has 10 days in which to ﬁle court
proceedings challenging the decision, in an appropriate jurisdiction. This rarely
happens in practice.
Again, the cost of using the WIPO process, which is user friendly, is relatively
inexpensive. An undefended case costs a mere US$1,500; whilst a defended one
with a single member Panel costs US$3,000.

11

www.wipo.int.
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Barcelona FC Case
This case concerned a ‘cybersquatter’, who registered and tried to sell the domain
names <fcbarcelona.net> and <fcbarcelona.org> (the disputed domain names) to
the famous Barcelona Football Club.12
‘Cybersquatting’ occurs where a party registers a domain name comprising the
name and/or trademark of a third party, with a view to beneﬁting unfairly from the
goodwill enjoyed by that name or mark. Barcelona FC, the Complainant in the case,
already owned and has registered the domain names <fcbarcelona.es> and
<fcbarcelona.com>. And also owns and has registered a number of trademarks
covering various products and services, including a European Community trademark for FCBARCELONA; as well as a Spanish trademark for FCBARCELONA.
COM.
Not surprisingly, therefore, the Complainant sought to have the disputed domain
names transferred to itself on the grounds that the other party (the Respondent) had
acted unlawfully.
The Respondent, a company based nearby in Girona and in the same
Autonomous Spanish Community as the Complainant, failed, without any justiﬁcation, to ﬁle any response to the Complaint within the time allowed and, therefore,
was held to be in default.
Again, and it is worth repeating, under the ICANN UDRP, which is administered by the WIPO Center, in order to succeed, the Complainant must prove each of
the following basic elements of para 4(a) of the Policy (see above); if the
Complainant fails to establish any of these requirements, the Complaint fails.
As regards the bad faith requirement, para 4(b) of the Policy lists four examples
of acts, which prima facie constitute evidence of bad faith (see above); however,
this list is not exhaustive, but merely illustrative. See Nova Banka v. Iris, WIPO
Case No. D2003-0366.
In many cases, the Respondent fails to reply to the Complainant’s ‘cease and
desist’ letter and also to answer the Complaint and participate in the proceedings.
And these defaults have been held to constitute bad faith. And also, evidence of
lack of rights or legitimate interests in the disputed domain name. Otherwise, if the
Respondent had grounds for registering and using the disputed domain name, the
Respondent would be ready to assert them in the proceedings. See Patelco Credit
Union v Hong Kong Names LLC, WIPO Case No. D2006-0202; and Do The
Hustle, LLC v. Tropic Web, WIPO Case No. D2000-0624. In other words, the
Respondent’s silence is tantamount to admitting the Complainant’s case. Again, in
cases where the disputed domain name incorporates a well-known and notorious
mark of the Complainant, the Respondent has been held to have acted in bad faith
where the Respondent had actual or constructive knowledge of the mark at the time
of registration. See Exxon Mobil Corp. v Fisher, WIPO Case No. D2000-1412.
The cases are decided in accordance with the provisions of the Policy, the UDRP
Rules (the “Rules”), and the WIPO UDRP Supplemental Rules by either a three or
12

WIPO Case No. D2006-0183.
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single member Panel, appointed by the Center from amongst a list of Intellectual
Property experts maintained by the Center. Such Panel members must be independent of the parties in dispute and make a signed declaration to that effect. The
actual wording of this declaration is as follows:
I am independent of the parties. To the best of my knowledge and belief, there are no facts
or circumstances, past or present, or that could arise in the future, that need be disclosed
as they might be of such a nature as to call in to question my independence in the eyes of
one or both of the parties.

In other words, there must be no ‘conflict of interests’ on the part of the member
(s) of the Panel in the particular case. Even in those cases where the Panel member
is independent of the parties, there may be certain circumstances which may call
into question the independence of the member in the eyes of one or both of the
parties to the dispute, in which case the Panel member must declare them in order
for the Center to decide whether or not to conﬁrm the appointment of the member
concerned in the particular case.
In accordance with para 15(a) of the Rules, the Panel shall decide the Complaint
on the basis of the statements and documents submitted and in accordance with the
Policy, the Rules, and any rules and principles of law that it deems applicable.
Furthermore, in the absence of exceptional circumstances, the Panel must decide the
case within 14 natural days of the date of the notiﬁcation by the Center to the parties
of its appointment.
In accordance with para 14(a) of the Rules, in the event that a party, in the
absence of exceptional circumstances, does not comply with any of the time periods
established by the Rules or the Panel, the Panel shall proceed to a decision on the
complaint; and (b) if a party, in the absence of exceptional circumstances, does not
comply with any provision of, or requirement under, the Rules or any request from
the Panel, the Panel shall draw such inferences as it considers appropriate.
In accordance with para 10(d) of the Rules, the Panel shall determine the
admissibility, relevance, materiality and weight of the evidence.
In previous UDRP cases in which the respondent failed to ﬁle a response, the
Panel’s decisions were based upon the complainant’s assertions and evidence, as
well as inferences drawn from the respondent’s failure to reply. See The Vanguard
Group, Inc. v. Lorna Kang, WIPO Case No. D2002-1064; and also Köstritzer
Schwarzbierbrauerei v. Macros-Telekom Corp, WIPO Case No. D2001-0936.
Nevertheless, the Panel must not decide in the complainant’s favour solely based
on the respondent’s default (Corteﬁel S.A. v. Miguel García Quintas, WIPO Case
No. D2000-0140). The Panel must decide whether the complainant has introduced
elements of proof, which allow the Panel to conclude that its allegations are true.
In the Barcelona FC case, the single member Panel found that the disputed
domain names were confusingly similar to the Complainant’s trademarks
FCBARCELONA and FCBARCELONA.COM, which had been registered and
used by the Complainant prior to the registration by the Respondent of the disputed
domain names; that the Respondent did not have any rights or legitimate interests in
the disputed domain names, particularly because the Respondent must have been
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aware of the Complainant—a famous football club well-known both locally, where
the Complainant and the Respondent are based, and internationally—when registering the disputed domain names containing the Complainant’s well-known
trademarks and could not, therefore, claim any such rights or interests; and that the
Respondent had registered and was using the disputed domain names in bad faith,
particularly as the Respondent had offered to sell the disputed domain names to the
general public and its use of them prevented the owner of the trademarks, the
Complainant, from registering the disputed domain names.
Thus, the domain names were ordered to be transferred from the Respondent to
the Complainant.
The full text of this decision, which was rendered on April 11 2006, is available
on line at the Center’s ofﬁcial web site.13 Please note, however, that the decision is
in Spanish!
Incidentally, all previous WIPO UDRP decisions can also be accessed on line
and thus provide a useful body of precedents.14 Although it should be added that
Panels are generally free to decide cases without necessarily being bound by previous decisions.
In a Single Member Panel case, like the Barcelona FC case, where the
Respondent does not reply to the Complaint or take any other part in the proceedings, the fee payable to the Center for the handling of the dispute amounts to
US$1,500.
English FA Premier League Case
This case, in which the author of this book was the sole Panellist, involved the
domain name <fapremierleague.com>.15
As usual, the Complainant had to establish the three requirements under the
UDRP Policy, namely, that the disputed domain name was identical or confusingly
similar to its trademark; that the Respondent had no rights or legitimate interests in
the disputed domain name; and that the disputed domain name had been registered
and used by the Respondent in bad faith (as deﬁned above).
These requirements were reviewed by the sole Panellist and, as a result of all of
them being found to be satisﬁed, the Respondent was ordered to transfer the disputed domain name to the Complainant.
Some Other Sports Domain Disputes Cases Summarised
Sports domain name disputes to date have involved a wide range of sports and their
constituents. It is interesting to note that the ﬁrst domain name case handled through
WIPO under the ICANN UDRP Policy was, in fact, a sporting one, involving the
World Wrestling Federation (as it was then known; it is now known as World
Wrestling Entertainment, having had to change its name to avoid using the
abbreviation WWF!).
13

www.arbiter.wipo.int.
Log onto www.wipo.int/amc/en/domains/decisionsx/index.html.
15
WIPO Case No. D2005-0014.
14
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World Wrestling Federation Case
This ﬁrst WIPO domain name case involved the sports domain name <worldwrestlingfederation.com>.16 And the Decision may be found at http://arbiter.wipo.
int/domains/decisions/html/1999/d1999-0001.html’.
Sports Goods Manufacturers Cases
WIPO sports domain name disputes have also included high proﬁle sports goods
manufacturers, such as Nike, Inc… One of the early cases involving the famous
NIKE sportswear brand involved the registration of the domain name <nike.net>.17
Sports Personality Cases
WIPO sports domain name disputes have also included such individual sports
personalities as the well-known tennis players, Venus and Serena Williams,
involving the domain name <venusandserenawilliams.com>18; the former Formula
One racing champion, Damon Hill, involving the domain name <damonhill.com>19; and the famous footballer Ronaldinho involving the domain name
<ronaldinhogaucho.com>.20
Football Teams Cases
WIPO Domain Name Disputes have also involved well-known football teams,
including Real Madrid involving the domain name <realmadrid.org>21; and Bayern
Munich involving the domain name <bayernmunchen.net>.22 And, incidentally, the
5,000th case was a sporting one involving the leading English Football Club,
Tottenham Hotspur, and the use of the domain name <totenhamhotspur.com>.23
Formula One Team Cases
WIPO Domain Name Disputes have also involved well-known Formula One racing
teams, including Jordan involving the domain name <jordanf1.com>24; and Ferrari
involving the domain names <clubferrari.com> and <clubferrari.net>.25
The Jordan case is particularly interesting, because in an earlier WIPO decision
involving the domain name <f1.com>,26 a complaint made by a group of companies
involved in the organization of the Formula One Grand Prix Motor Racing
Championships, concerning the registration and use of the domain name <f1.com>,
was disallowed. The Panel held that, because the trademark F1 consists of merely a
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single letter and a numeral, it was not sufﬁciently distinctive to justify the transfer of
the domain name (see the following paragraph and the case concerning the use of
the abbreviation for the FIFA World Cup of the letters ‘wc’). In other words, the
mark was generic and there was no evidence of considerable and widespread use of
the mark for it to acquire a ‘secondary meaning’—in other words a commercial
association with the activities of Formula One—and thereby distinctiveness.
Whereas, in the Jordan case, the Panel held that, because the name Jordan is so
well-known as being associated with Formula One, there was a real danger of
confusion in this case. Furthermore, there was also other evidence of bad faith, in
that the respondent had offered to sell the disputed domain name to Jordan.
Sports Events Cases
The WIPO adjudication process has also been invoked in relation to the protection
of sports event names. For example, the world governing body of football, FIFA,
successfully challenged the use of its trade mark WORLD CUP in 13 domain
names by another party, who had used some of the domain names in the address of
his website, which not only related to the FIFA event, but also included copyrighted
content from the ofﬁcial website of FIFA.27 There was also evidence of bad faith, in
that, prior to the WIPO proceedings, the other party offered to sell some of the
domain names concerned to FIFA. However, in the same case, the Panel refused to
order the transfer of two of the disputed domain names consisting of the letters
‘wc’, because they were not sufﬁciently distinctive to be unequivocally regarded by
the public as being an abbreviation of the name ‘world cup’ designating the flagship
event of FIFA.
The WIPO domain name dispute resolution process has also been used successfully to protect famous sporting leagues, including the UEFA Champions
League involving the domain name <uefachampionsleague.com>.28
The WIPO process has also been successfully invoked by FIFA to protect its flag
ship event, the FIFA World Cup.29
In the United States, there is speciﬁc legislation regarding various misuses of
domain names. For example, there is the ‘Truth in Domain Names Act’ of 2003,
which, combined with the ‘PORTECT Act’ also of 2003, prohibits the use of a
misleading domain name with the aim of attracting Internet users to visit Internet
pornography sites.
Also, the ‘Truth in Domain Names Act’ of 2003 follows the more general
‘Anticybersquatting Consumer Protection Act’ of 1999, which has the aim of
preventing ‘typosquatting’ and the deceptive use of names and trademarks in
domain names.
‘Typosquatting’ relies on Internet users making typographical errors when
inputting a website address into a web browser. For example, a misspelling based
27

WIPO Case No. D2000-0034.
WIPO Case No. D2000-0153.
29
See ‘FIFA wins its latest domain name dispute ﬁled with WIPO’ The Entertainment and Sports
Law Journal Vol. 9, No. 1, 2011. The domain name concerned was: <ﬁfa11.com>.
28
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on typing errors: ‘xample.com’ or ‘examlpe.com’ in each case for the intended
website: “example.com”.
The latest sports-related WIPO UDRP Decision was rendered on 27 January
2015 and involved the domain name <decathlon-nike.com>, which was ordered to
be transferred to the Complainant, Decathlon SAS of Villeneuve d’Ascq, France,
from the Respondent, Nadia Michalski of Frepillon, France.30
There will shortly be a new top level domain name ‘.sport’, which may well be
of interest to the international sporting community.
For more information on the subject of sports domain names disputes, see the
article by Prof. Dr. Ian Blackshaw entitled ‘Settling Domain Name Disputes
Through WIPO’.31

13.4

FIFA Dispute Resolution Chamber

FIFA, the world governing body of association football was established in 1904 for
the purpose of achieving, on a global basis, uniformity, equality and certainty in
football, and improving the game, both on and off the ﬁeld of play. To realise these
goals, FIFA ﬁrst set up the Players’ Status Committee (PSC), one of its Standing
Committees, with the aim of deciding all international football disputes.
In 2001, FIFA set up the Dispute Resolution Chamber (DRC) to take over
certain disputes from the PSC relating to the international status and transfer of
players. Its competence extends to cases concerning labour disputes, with an
international dimension, and also to disputes regarding training compensation and
the so-called solidarity contribution.
The FIFA DRC handles an estimated several hundred football-related cases each
year. Not all of these cases are published on the FIFA ofﬁcial website32; but only
those of “general interest”. For example, on 15 August 2008, FIFA published the
decision of the DRC in the Adrian Mutu case, who was sacked by Chelsea Football
Club in October 2004, and ﬁned £20,000 and banned by the English FA from
football for seven months, after failing a drugs test for cocaine. Chelsea brought a
claim against the player in the DRC for breach of contract and the DRC awarded
Chelsea damages of €17,173,990.
Generally speaking, the decisions of the DRC are based on general principles of
labour law, but on some points/issues the DRC makes its own kind of law, which
may be described as a ‘Lex Sportiva’, as the so-called ‘speciﬁcity of international
professional football’ is one of the consideration to be taken into account by the
DRC in reaching their decisions in appropriate cases.

30

It should be noted that the Decision was expressly issued without prejudice to the rights of
NIKE in their well-known trademark NIKE!
31
Global Sports Law and Taxation Reports’ June 2015 pp. 31–37 (both inclusive).
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13.4

FIFA Dispute Resolution Chamber

129

The DRC is not an arbitral court, like the Court of Arbitration for Sport (CAS).
The decisions of the DRC are not, therefore, international arbitral awards, and can
only be enforced through the statutes and regulations of FIFA. In other words,
within the so-called ‘football family’. The members of FIFA, the national associations, must fully comply with all decisions of FIFA, including those of the DRC.33
In turn, the national associations must take measures to ensure that their own
members, the national players and clubs, also fully comply with these decisions.34
The decisions of the DRC are made by a simple majority vote of the members;
each including the chairman having one vote. In the event of a tie, the chairman has
a casting vote. Abstentions are not permitted! Decisions will be communicated to
the parties in writing, although in urgent cases, they may be given orally immediately, with written conﬁrmation within the following twenty days.35
However, comparatively simple cases may be decided by a single judge: the
so-called DRC Judge.
When deciding cases, the DRC applies the FIFA Status of Players and Transfer
Regulations of 17 March 2016 (RSTP), which came into effect on 1 June 2016,
whilst taking into account all relevant arrangements, laws and/or collective bargaining agreements that exist at national level, as well as the speciﬁcity of sport.36
In practice, the RSTP rules are the main source of law for the DRC when deciding a
dispute relating to the international transfers of players, their status and their eligibility to participate in organised football.37 These fundamental rules are compulsorily and uniformly applied throughout the world.38 They aim to regulate
international transfer law when deciding disputes between member associations and
they also establish basic principles that guarantee uniform and equal treatment of all
participants in the international football world.39
The RSTP rules are complemented by the Rules Governing the Procedures of the
PSC and the DRC of 2014 and effective 1 April 2015 (the Procedural Rules). The
Procedural Rules deal with such matters as the composition of the DRC, its
jurisdiction and the applicable law.
The DRC is required to render a decision within 60 days of ﬁling the case and
the DRC Judge within 30 days of his/her decision.40 Reasons must be given and
there is time limit of two years for bringing proceedings before the DRC.41

33

FIFA Statutes (April 2016 Edition) in force from 27 April 2016, Article 13.1(d).
Ibid., Article 65.2.
35
Ibid., Article 13, para 2.
36
RSTP, Article 25, para 6.
37
The RSTP also set up rules regarding the release of players for association teams and the
player’s eligibility to play for such teams.
38
FIFA Commentary, explanation Article 1, para 1, p. 8.
39
FIFA Commentary, explanation Article 1, para 2, p. 8.
40
RSTP, Article 25.1.
41
RSTP, Article 25.5.
34
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The costs of the proceedings before the Single Judge and the DRC are governed
by the provisions of Article 18 of the Procedural Rules and are to be borne “in
consideration of the parties’ degree of success in the proceedings.” However, if one
of the parties generates unnecessary costs as a result of its conduct, the DRC may
impose the costs on the party concerned, irrespective of the outcome of the case
(ibid., Article 18.1).
Decisions of the DRC may be appealed before the CAS.42 Each decision of the
DRC expressly stipulates that the ‘statement of appeal’ must be sent to the CAS
directly within 21 days of receipt of notiﬁcation of the decision concerned. The
provisions of the CAS Code of Sports-related Arbitration will govern these appeals
and the CAS will primarily apply the various regulations of FIFA and, additionally,
Swiss Law to them.43
Appeals to the CAS will not generally have a suspensive effect. However, the
appropriate FIFA body or, alternatively, the CAS itself, may order an appeal to
have such an effect.44
For example, see the DRC Decision in the important Andrew Webster Case,45
which was subsequently appealed to the CAS (see Sect. 13.7).
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Governing Body ICAS
The ICAS (the International Council of Arbitration for Sport) is the supreme organ
of the CAS. Its main function is to safeguard the independence of the CAS and the
rights of the parties appearing before it.46 Thus, it is responsible for the administration and ﬁnancing of the CAS.
The ICAS has 20 members, who, on appointment, must sign a declaration in
which they undertake to exercise their functions in a personal capacity, with total
objectivity and independence. The members comprise 4 sports persons; 4 independent persons, who are outside the Olympic Movement and sport generally; 4
persons from the IOC; 4 persons from the Association of Summer Olympics
International Sports Federations (ASOIF) and the Association of Winter Olympics
International Sports Federations (AIWF); and 4 persons from the Association of

42

Blackshaw et al. 2006 generally and, in particular, the chapter in this book by Christian Krähe,
entitled ‘The Appeals Procedure before the CAS’, pp. 99–104.
43
FIFA Statutes, Article 66.2.
44
Ibid., Article 63.4.
45
DRC Case 47936, 4 April 2007.
46
For a complete list of the functions of ICAS, see Article S6 of the Code of Sports-related
Arbitration (2016 Edition in force from 1 January 2016).
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National Olympic Committees (ANOC).47 ICAS members are appointed for
four-year renewable terms.48
ICAS, like CAS itself, is a Swiss Foundation based in Lausanne, Switzerland.
The ICAS appoints the CAS arbitrators and mediators and approves the budget and
the accounts of the CAS.49
The Organisation of CAS
The CAS, also known by its French acronym TAS (Tribunal Arbitral du Sport)—
the ofﬁcial languages are French and English—is based in Lausanne, Switzerland,
and has two permanent branches in Sydney, Australia, and New York, USA,
facilitating access to CAS for parties residing in Oceania and North America.50
Because CAS is based in Switzerland, with its ‘seat’ in Lausanne, the CAS is
generally governed by Swiss Law.51 It has its legal seat in Lausanne for all purposes, even when it hears cases outside Switzerland.52 The CAS Court Ofﬁce,
headed by the Secretary General and assisted by several Counsel and secretaries,
supervises the arbitration and mediation procedures and acts as a Registry; it also
deals with other administrative matters and organises the ‘Ad Hoc’ Divisions.
During the Olympic Games, the CAS operates an ‘Ad Hoc’ Division (AHD),
which was ﬁrst set up on 28 September 1995, for the Centennial Atlanta Summer
Games of the Modern Era in 1996, resolving disputes relating to the Games within
24 hours and free of charge.53 The AHD was in session during the 2016 Summer
Games in Rio de Janeiro, handling several doping cases.
The AHD decides cases “pursuant to the Olympic Charter, the applicable
regulations, general principles of law and the rules of law, the application of which
it deems appropriate”.
All athletes participating in the Summer and Winter Olympic Games have to
submit their disputes to the CAS AHD. The actual submission forms part of the
Athlete’s Entry Form to participate in the Olympics.
The CAS has a minimum of 150 arbitrators, who are specialists in arbitration and
sports law.54

47

Ibid., Article S4,
Ibid., Article S5.
49
See generally on the ICAS ibid., Articles S4–S11.
50
See generally M. Reeb, ‘The Role and Functions of the Court of Arbitration for Sport (CAS)’,
The International Sports Law Journal 2 (2002), 21, 23–25.
51
For more information, log onto the CAS ofﬁcial website at www.tas-cas.org.
52
For the legal and practical signiﬁcance of this, see the Judgement of the New South Wales Court
of Appeal of 1 September 2000 in the case of Angela Raguz v Rebecca Sullivan [2000] NSWCA
240. In that case, a legal challenge against a CAS arbitral award was dismissed on the ground of
lack of jurisdiction because the Court upheld the choice of Lausanne, Switzerland as the seat (i.e.
place) of arbitration under the CAS Code of Sports-related Arbitration.
53
See Ian Blackshaw, ‘A sporting decision in just 24 hours’, The Times, 23 July 2002.
54
At the time of writing, there are some 350 CAS arbitrators, from 87 countries, and around 400–
500 cases are registered with the CAS each year.
48
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They are appointed for 4-year renewable terms and must sign a ‘letter of
independence’ conﬁrming that they will act impartially. In establishing the list of
CAS arbitrators, the ICAS shall appoint personalities with appropriate legal training, recognized competence with regard to sports law and/or international arbitration, a good knowledge of sport in general and a good command of at least one
CAS working language, whose names and qualiﬁcations are brought to the attention
of ICAS, including by the IOC, the IFs, the NOCs and by the athletes’ commissions
of the IOC, IFs and NOCs.55
The CAS also has a permanent President, John Coates, an Australian lawyer and
Vice President of the IOC, who was appointed in 2011 in succession to the previous
President and Founder Member of CAS, Judge Keba Mbaye, from Senegal, who
died on 11 January 2007. His mandate has recently been renewed for a further term
of four years.
CAS arbitrators, who sit on panels composed of one or three members, are not
generally obliged to follow earlier decisions (stare decisis), but they usually do so
in the interests of legal certainty.56 Thus, a useful body of sports law (lex sportiva)
is steadily being built up.57 The extent to which this is happening continues to be
the subject of academic debate.58
CAS Procedures
The procedure to be followed in CAS Arbitration cases is set out in the Code of
Sports-related Arbitration, the latest edition of which dates from 1 January 2016,
and the text of which is set out on the CAS ofﬁcial website59; copies of the Code
can be obtained from the CAS Court Ofﬁce in Lausanne, Switzerland.60 And the
applicable law for determining the dispute is Swiss law, unless the parties agree on
another law. The parties may also authorise the CAS to decide the dispute ‘ex aequo
et bono’.61
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Article S14 of the Code of Sports-related Arbitration.
See Case of UCI v J. 7 NCB, CAS 97/176 Award of 28 August 1998, 14.
57
From time to time, the CAS publishes Digests of Cases, but respecting, as appropriate, the
conﬁdentiality of the parties. The latest Digest of CAS Awards Volume III covers the period the
period 2001–2003 and was published in 2004 by Kluwer Law International, The Hague (ISBN
90-411-2259-1). Previous Volumes I and II covered the periods 1986–1998 and 1998–2000
respectively and were published by Editions Staempfli SA Berne and Kluwer Law
International/Editions Staempfli respectively.
58
See K. Foster, ‘Is There a Global Sports Law?’ Entertainment Law 2/1 (2003), 1–18. Foster
argues that the CAS as an institutional forum is not yet “globally comprehensive”. And see also
James A.R. Nafziger, ‘International Sports Law’, Second Edition, 2004, Transnational Publishers,
Inc., Ardsley, New York, 48–61. Prof. Nafziger characterises the CAS lex sportiva as “still
incipient”.
59
www.tas-cas.org.
60
Chateau de Bethusy, Av. De Beaumont 2, CH-1012 Lausanne. Tel: +41 21 613 50 00. Fax: +41
21 613 50 01.
61
Article R45 of the Code of Sports-related Arbitration.
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Challenges to decisions of international sports federations are dealt with by the
Appeals Division of CAS. Where such disputes relates to disciplinary matters,
including doping cases, apart from the payment of the non-refundable Court fee of
SwissFrans1,000, the proceedings are free of charge. However, in one case in which
the parties settled their dispute prior to the hearing before CAS, but only informed
CAS on the day of the actual hearing, resulting in the unnecessary attendance at
CAS of the members of the CAS Panel, the CAS ordered the parties to pay the CAS
costs.62 In all other appeal cases, for example, football transfer disputes, costs are
ﬁxed in the same way as disputes dealt with in the Ordinary Division (see below).
Commercial disputes referred to the CAS are dealt with under the Ordinary
Jurisdiction.
Apart from the payment of the Court fee of SwissFrans1,000, the CAS ﬁxes the
costs in accordance with a sliding scale based on the amount in dispute and before
the case may proceed the parties are required to pay an advance of fees to the CAS
Ofﬁce.63
The CAS can award costs to the successful party or determine the proportion in
which the parties are to share them; as a general rule, the prevailing party is granted
a contribution towards its legal fees and other expenses, including the costs of
witnesses and interpreters.64
Legal Status of CAS Awards
Awards made by the CAS, like other international arbitral awards, are legally
enforceable generally in accordance with the rules of International Private Law, and
also speciﬁcally under the provisions of the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards of 10 June 1958.
The CAS is also recognised under the European Convention on the Recognition of
the Legal Personality of International Non-Governmental Organizations.
The CAS awards can be legally challenged in the Swiss Federal Court, also
based in Lausanne, by a dissatisﬁed party, but only in very limited circumstances,
under the provisions of Article 190(2) of the Swiss Federal Code on Private
International Law of 18 December 1987. This article reads (in translation) as
follows:

62

See CAS 2000/A/264.G, Federazione Italiana Sport Equestri, Order of 23 October 2000.
Article R64 of the Code of Sports-related Arbitration. See also Appendix II—Schedule of
Arbitration Costs.
64
Ibid., Article R64.5, which provides (in full) as follows: “In the arbitral award, the Panel shall
determine which party shall bear the arbitration costs or in which proportion the parties shall
share them. As a general rule, the award shall grant the prevailing party a contribution towards
its legal fees and other expenses incurred in connection with the proceedings and, in particular,
the costs of witnesses and interpreters. When granting such contribution, the Panel shall take into
account the complexity and outcome of the proceedings, as well as the conduct and the ﬁnancial
resources of the parties.”
63
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[The Award] can be attacked only:
(a) if a sole arbitrator was designated irregularly or the arbitral tribunal was constituted
irregularly;
(b) if the arbitral tribunal erroneously held that it had or did not have jurisdiction;
(c) if the arbitral tribunal ruled on matters beyond the claims submitted to it or failed to
rule on one of the claims;
(d) if the equality of the parties or their right to be heard in an adversarial proceeding was
not respected;
(e) if the award is incompatible with Swiss public policy.

In practice, perhaps ground (d) is the most important one, and the CAS bends
over backwards in each case to ensure that the parties are properly heard and
receive a fair hearing.65
There have been few challenges.
In 2003, two Russian cross-country skiers, Larissa Lazutina and Olga Danilova,
banned for doping offences by the IOC during the 2002 Salt Lake City Winter
Olympics, challenged the independence of CAS, in view of its association with and
partial funding by the IOC. However, the Swiss Federal Tribunal (TFS) held that
the CAS offered all the guarantees of independence and impartiality to be regarded
as a real court of arbitration, even where the IOC—as in that case—was a party in
its proceedings.66
On 27 March 2012, in a landmark ruling, the TFS overturned an Appeal decision
by CAS in the case of Matuzalem Francelino da Silva, a professional Brazilian
footballer. In this case, for the ﬁrst time, the TFS annulled the CAS decision for
violation of Swiss public policy, under Article 190(2)(e) of the Swiss Private
International Law Statute of 18 December 1987. This particular ground for legally
challenging arbitral awards in Switzerland, whether rendered by CAS or other
Swiss arbitral bodies, is notoriously difﬁcult to establish in practice, as ‘public
policy’ (‘ordre public’) is a complex and vague concept and one that is restrictively
assessed and interpreted.67
The CAS also offers mediation,68 introduced on 18 May 199969 and also conciliation, under the CAS Ordinary Arbitration Procedure, which may be ordered by
the President of the Ordinary Division, before the transfer of the ﬁle to the Panel,

65

See the Judgment of 22 March 2007 in the ATP Tour Appeal case brought before the Swiss
Federal Court against a CAS Award of 23 May 2006; Reference: 4P 172/2006, which was brought
under either para (d) or para (e) of Article 190(2) of the Swiss Federal Code on Private
International Law of 18 December 1987.
66
See Judgement of 27 May 2003 of the First Civil Division of the Swiss Federal Tribunal in the
case of A. & B. v International Olympic Committee and International Ski Federation
(4P.267/2002; 4P.268/2002; 4P.269/2002; and 4P.270/2002).
67
For further information on this important TFS ruling, see ‘Matuzalem case: red card to FIFA?’
by Alara E Yazicioglu, Global Sports Law and Taxation Reports, June 2012, pp. 17–21.
68
See Booklet ‘Mediation Guide’ published by and available from CAS.
69
There are currently some 65 CAS mediators.
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and thereafter by the Panel.70 Any settlement resulting from conciliation may be
embodied in an arbitral award rendered by consent of the parties.

13.6

Elmar Gundel Case71

A German equestrian competitor appealed a decision of the Judicial Commission of
the International Equestrian Federation (FEI) before the Court of Arbitration for
Sport (CAS). The decision was disciplinary in nature and involved the imposition
of a suspension and ﬁne on the competitor as a result of his horse testing positive
for a prohibited substance.
Although the CAS reduced the ﬁne (marginally) and the suspension (from three
months to one), CAS dismissed the substance of the appeal.
Gundel then sought to challenge the CAS Award at the First Civil Division of
the Swiss Federal Tribunal (SFT) or (Swiss Supreme Court) on the grounds that
CAS did not offer sufﬁcient guarantees of independence and impartiality to rule in
his appeal such that CAS Awards could not be deemed recognisable and
enforceable as International Arbitral Awards.
The SFT, whose competency to hear a public law appeal against CAS rested in
an application of the Swiss Federal Statute on Private International Law, dismissed
Gundel’s appeal and held that, on balance, CAS satisﬁed the essentials of a true
Arbitral Tribunal.
In its Judgment of 15 March 1993, the SFT noted, inter alia, that the CAS was
not an organ of the FEI; that it did not receive instructions from this Federation; and
that it retained sufﬁcient autonomy with regard to it, in that it placed at the disposal
of the CAS only three arbitrators out of the maximum of 60 members of which the
CAS was composed. However, the SFT also drew attention to numerous links
between the CAS and the IOC: the fact that the CAS was ﬁnanced almost exclusively by the IOC; the fact that the IOC was competent to modify the CAS Statutes;
and the considerable power given to the IOC and its President to appoint CAS
members. In the Tribunal’s view, such links would be sufﬁciently serious to call
into question the independence of the CAS if the IOC were a party to proceedings
before it.72
So the SFT decision led to some major reforms of the CAS in 1994, the so-called
‘Paris Reforms’, including the setting up of ICAS, the International Council of
Arbitration for Sport.
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Article R42 of the CAS Code of Sports-related Arbitration.
CAS 9/A/63 Gundel v FEI.
72
See further comments on this landmark case by Prof. Ian Blackshaw in Chapter 4 of Anderson
2013.
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Andrew Webster Case73 and Matuzalem Francelino
da Silva74 Cases

These two cases concerned the compensation to be awarded in cases of anticipatory
breaches by footballers of their playing contracts. The amounts awarded by the
CAS in each case signiﬁcantly differed.
In the Webster case, the sum awarded, by the CAS Panel on 30 January 2008, to
the club he left was a nominal one equivalent to the year’s salary remaining on his
contract, amounting to £150,000.
Whereas, in the Matuzalem case, the Webster method of calculating the compensation was not followed. Instead, a proper assessment of damages was made by
a different CAS Panel, according to the generally accepted legal principle of
so-called ‘positive interest’, that is putting the inured party in the position it would
have been in had there been no breach of contract, in order to calculate the loss
suffered by the club in all the particular circumstances of the case. This the Panel
held, on 19 May 2009, to be a sum of £11 million!
For an in depth review of these cases, see the article by Frans de Weger entitled:
‘Webster, Matuzalem, De Sanctis … and the Future’.75
De Weger recommends including a buyout clause in football players’ contracts,
which clauses are permitted by FIFA and also by CAS. In doing so, this will add
some legal certainty in assessing damages for anticipatory breach of contract and
avoid different views of evaluation of loss—a kind of damage limitation exercise!

13.8

Oscar Pistorius and the IAAF Case76

The Appellant in this case is Oscar Pistorius, a professional athlete from South
Africa competing internationally in 100, 200 and 400 m sprints. The Respondent is
the International Association of Athletics Federations (IAAF), which governs the
sport of athletics throughout the world.
Broadly, the dispute concerned the eligibility of an athlete with disabilities to
compete in IAAF-sanctioned events alongside able-bodied athletes. More speciﬁcally, in this case, Pistorius appealed Decision No. 2008/01 of the IAAF Council of
14 January 2008, which held that the ‘Cheetah’ prosthetic legs worn by Pistorius,
who had been a double amputee since eleven months’ old, constituted a technical
device and provided him with an advantage over an able-bodied athlete in violation
of IAAF Competition Rule 144.2(e).
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CAS 2007/A/1298.
CAS 2008/A/1519.
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The International Sports Law Journal, ISLJ 2011/3-4 pp. 42–56 (both inclusive).
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CAS 2008/A/1480 Pistorius v IAAF.
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At the relevant time, IAAF Rule 144.2(e) stated that:
For the purposes of this Rule, the following shall be considered assistance, and are
therefore not allowed: […]. (e) Use of any technical device that incorporates springs,
wheels, or any other element that provides the use with an advantage over another athlete
not using such a device.

The appeal centred principally on whether there was sufﬁcient evidence of any
metabolic advantage in favour of a disabled athlete. The appellant argued successfully that (a) due to the fact that he used the same oxygen amounts as
able-bodied runners at a sub-maximal running speed and (b) there was no evidence
that the biomechanical effects of using his particular prosthetic device gave him an
advantage over other athletes not using the device; he, as a disabled athlete, should
not have been banned from competing in international IAAF-sanctioned events
alongside able-bodied athletes.
The CAS Panel held that there were glaring ‘due process’ flaws in the process
that led to the decision by the IAAF Council to ban Pistorius from IAAF-sanctioned
events alongside able-bodied athletes. It further held that when it related to the
eligibility of an athlete to participate, convincing scientiﬁc proof was required to
show that the athlete gained an unfair overall net competitive advantage over other
athletes. A secondary element in the appeal was the CAS Panel’s holding that
where an appeal to the Court of Arbitration for Sport does not concern any disciplinary element, it is not the ‘beyond reasonable doubt’ standard applicable in
criminal cases which is applicable, nor can it be any of other possible immediate
standards that are discussed from time to time in connection with the disciplinary
processes, e.g. the ‘comfortable satisfaction’ approach. In such a case, the applicable standard is ‘the balance of probability’.
Pistorius won his appeal and the CAS Panel speciﬁcally stated in the Award that
their ruling was based on the special facts of the case and did not create a legal
precedent for other similar cases in the future.

13.9

Lazutina & Danilova Cases

In 2003, there was a legal challenge concerning the independence of the CAS in
view of its association with and partial funding by the IOC. In this case, the Swiss
Federal Court held that the CAS offered all the guarantees of independence and
impartiality to be regarded as a real court of arbitration, even where the IOC—as in
that case—was a party in its proceedings.77
In that case, two Russian cross-country skiers, Larissa Lazutina and Olga
Danilova unsuccessfully questioned the independence of CAS in the Swiss Federal
77

See Judgement of 27 May 2003 of the First Civil Division of the Swiss Federal Tribunal in the
case of A. & B. v International Olympic Committee and International Ski Federation
(4P.267/2002; 4P.268/2002; 4P.269/2002; and 4P.270/2002).
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Tribunal (TFS) in 2003. These skiers were disqualiﬁed by the IOC after the 2002
Winter Olympic Games in Salt Lake City for doping offences. The International Ski
Federation (FIS) suspended both of them for two years. Their appeal to CAS,
calling for the IOC and FIS decisions to be overruled was dismissed. Their legal
challenge to the TFS on the grounds that CAS, because it is a creature of and
receives some funding from the IOC, is not a truly independent body, was also
dismissed. The TFS held that CAS offered all the guarantees of independence and
impartiality to be regarded as a real court of arbitration, even where the IOC—as in
the Russian skiers’ case—is a party to its proceedings. On the question of the partial
ﬁnancing of the CAS by the IOC, the Court concluded as follows:
To conclude our discussion of the ﬁnancing of the CAS, it should be added that there is not
necessarily any relationship of cause and effect between the way a judicial body is ﬁnanced
and its level of independence. This is illustrated, for example, by the fact that State courts in
countries governed by the rule of law are often required to rule on disputes involving the
State itself, without their judges’ independence being questioned on the ground that they
are ﬁnancially linked to the State. Similarly, the CAS arbitrators should be presumed
capable of treating the IOC on an equal footing with any other party, regardless of the fact
that it partly ﬁnances the Court of which they are members and which pays their fees.78

However, the TFS made the following observation/recommendation to make the
list of arbitrators more transparent for the beneﬁt of the parties selecting them:
It would be preferable, if the published list were to indicate, alongside the name of each
arbitrator, which of the ﬁve categories mentioned in Article S14 they belonged to (arbitrators chosen from those proposed by the IOC, the Ifs and the NOCs; arbitrators chosen to
safeguard the interests of the athletes; arbitrators chosen from among persons independent
of the three aforementioned bodies) and, for those in two of these categories, by which IF or
NOC they were proposed. The parties would then be able to appoint their arbitrator with
full knowledge of the facts. For example, it would prevent a party in dispute with the IOC,
in the belief that he was choosing an arbitrator completely unconnected to the latter, from
actually appointing a person who was proposed by that organisation but who is not an IOC
member (see Article S14 of the Code, which advocates this practice).79

The TFS ruling of 27 May 2003 puts, I think, the question of the impartiality and
independence of the CAS beyond any further doubt both now and in the future,
although—it must be said—not all commentators would necessarily agree with this
point of view.
Finally, mention should also be made briefly of a landmark decision of the TFS
in the Matuzalem Case.
On 27 March 2012, the TFS overturned an Appeal decision by the CAS in the
case of Matuzalem Francelino da Silva, a professional Brazilian footballer, who
currently plays for SS Lazio Spa. This case has a long procedural history and the
Swiss Court, for the very ﬁrst time in the history of the Swiss Private International
Law Statute of 18 December 1987, annulled the CAS decision for a violation of
Swiss public policy, pursuant to the provisions of Article 190(2)(e) of this Statute.
78
79

Ibid., para 3.3.3.1.
Ibid., para 3.3.3.2.
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This particular ground for legally challenging arbitral awards in Switzerland,
whether rendered by CAS or other Swiss arbitral bodies, is notoriously difﬁcult to
establish in practice, as ‘public policy’ (‘ordre public’) is a complex and vague
concept and one that is restrictively assessed and interpreted.80

13.10

Claudia Pechstein Case81

However, the position of the CAS was questioned more speciﬁcally than in the
Elmar Gundel case (see Sect. 10.6) in the German case of Pechstein/Deutsche
Eisschnelllauf-Gemeinschaft eV.82 The CAS has issued two Media Statements on
the case on 27 March 2015 and 7 June 2016, both of which are accessible on the
CAS ofﬁcial website.
In 2009, the International Skating Union (ISU) banned Claudia Pechstein for
two years from all competitions after her blood tests returned abnormal results.
Pechstein and the German Speed Skating Union (DESG), took this decision on
appeal to the CAS.83 The CAS dismissed the appeals and Pechstein then turned to
the Swiss Federal Tribunal (FTS) to have the CAS decision overturned. The FTS
also rejected her appeal.84 Pechstein then instituted a claim for damages of €3.5
million against the DESG and the ISU in the Munich Court.85 She argued that her
suspension was unlawful and that, consequently, she had suffered ﬁnancial loss
because she could not earn any income as a professional athlete.
She based her claim mainly on contention that the ISU and DESG constituted
monopolies and that the dispute resolution clause in her participation contract with
the ISU did not meet the standards of a fair trial, as it excluded the jurisdiction of
the ordinary courts of law and provided exclusively for arbitration before the CAS,
which would be ﬁnal and binding. Pechstein noted that the CAS arbitrators could
only be appointed by the ICAS from a select list of arbitrators. The ICAS compiled
this list from names which the ICAS identiﬁed, based on their speciﬁc expertise, or
from names submitted by the IOC, IFs and National Olympic Committees.

For further information on this important TFS ruling, see ‘Matuzalem case: red card to FIFA?’
by Alara E Yazicioglu, Global Sports Law and Taxation Reports, June 2012, pp. 17–21.
81
See the various Court references in the following footnotes.
82
OLG Munich URT vom 01.15.2015—You 1110/14 Kart. For a discussion of this case, see
Cornelius “Die Regsgeldigheid van Verpligte Arbitrasie by Geskille oor die Gebruik van Verbode
Middels in Sport” 2015 J SA Law 443.
83
Pechstein v International Skating Union CAS 2009/A/1912; Deutsche Eisschnelllauf
Gemeinschaft eV v InternationalSkating Union CAS 2009/A/1913.
84
Pechstein/Tribunal arbitral du Sport BG Lausanne Urt. vom 28 September 2010—
4A_144/2010.
85
Pechstein/Deutsche Eisschnelllauf-Gemeinschaft eV LG Munich I Urt. vom 26.02.2014—Az 37
O 28331/12.
80
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As indicated above, the ICAS itself consists of 20 members. Four members are
appointed by IFs, four members are appointed by the Association of National
Olympic Committees and four members are appointed by the IOC. These twelve
members then appoint four members to represent the interests of athletes. Those
sixteen members then appoint four independent members. Pechstein argued that the
ICAS, therefore, mainly represented the interests of the IOC and IFs and even the
four members of the ICAS supposedly appointed to represent the interests of athletes were nominated by the representatives of the IOC and IFs so that they could
hardly be regarded as true representatives of athletes. The same applied to the
so-called independent members of the ICAS. Pechstein, therefore, argued that the
ICAS could not be impartial and, consequently, the closed list of arbitrators
compiled by the ICAS could not be impartial either.
Pechstein’s claim was dismissed by the local Munich Court.86 She then appealed
to the Regional Munich Court.87 This Court did not question the principle of
mandatory arbitration in sport. On the contrary, the Court clearly indicated88 that
mandatory arbitration in sport was not in itself problematic, nor did it constitute an
abuse of a dominant position. The court accepted89 that there may be good and
valid legal reasons why sports federations would prefer to refer disputes to arbitration. It makes sense, for the sake of uniformity, that international sports disputes
should be referred to a single forum and that different judgments of various national
courts with diverse views should be avoided.
The court concluded90 that athletes, even if there had been free competition,
would still have consented to arbitration before an impartial tribunal. However, the
manner in which the ICAS was constituted and the CAS arbitrators were appointed
was one-sided and favoured the IOC and IFs, such as the ISU. Although the
personal integrity of individuals on the CAS list of arbitrators was not necessarily
under suspicion, there was a real risk that the arbitrators would only view matters
from the perspective of the IFs. The Court held91 that there was no rational basis for
the inequality in favour of the IFs.
The objection that the Court had against the CAS was that, due to the composition of the ICAS and the way the members of the ICAS were appointed, it could
hardly be said that the ICAS was independent or impartial and, consequently, the
CAS could not claim to be impartial either.92 All the members of the ICAS were
directly or indirectly appointed by the IOC, NOCs and IFs. Even the members, who

86
Pechstein/Deutsche Eisschnelllauf-Gemeinschaft eV LG Munich I URT vom 02.26.2014—Az
37 O 28331/12
87
Pechstein/Deutsche Eisschnelllauf-Gemeinschaft eV OLG Munich URT vom 01.15.2015—You
1110/14 Kart.
88
Ibid., para 88.
89
Ibid., para 89 ff.
90
Ibid., paras 94–110.
91
Ibid., para 109.
92
Ibid., para 94 ff.
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were supposedly appointed to represent the interests of athletes, as well as the
so-called independent members, were appointed by the members designated by the
various sports bodies.
The ISU unsuccessfully argued that athletes were not sufﬁciently organised to
appoint members on the ICAS.93 This argument was simply absurd. In many sports,
there are players’ associations, such as the Fédération Internationale des
Footballeurs Professionals or FIFPro, that represent football players across the
globe, while other sports make provision for representation of athletes within the
structures of the sports federations, such as the Athletes’ Commission of the
International Association of Athletic Federations (IAAF). It would in no way be
problematic to call on these representative bodies to appoint the athletes’ representatives on the ICAS.
But even if the athletes’ representatives on the ICAS were appointed by representative bodies of athletes, there would still be an imbalance because only four of
the twenty members of the ICAS would represent athletes’ interests. On the other
hand, sports bodies would still appoint twelve of the twenty members of the ICAS.
And neither the argument that athletes and sports federations have a common
interest in sports, nor the argument that many sports administrators are themselves
former athletes, could justify this imbalance and provide sufﬁcient assurance that
athletes’ interests would be properly looked after, particularly in disputes between
athletes and sports federations.94
As a result, the court concluded95 that the arbitration agreement was against the
public interest and, therefore, the CAS decision could not be recognised by German
courts.96 It also meant that the CAS could not be recognised as a foreign arbitration
award under Article 1061 Abs 1 Satz 1 of the Zivilprozessordnung (German civil
procedure law) read with Article V, para 2b of the New York Convention.97
Therefore, the ISU could not, before the German Courts, rely on the CAS ruling98
and Pechstein could proceed with her claim against the ISU and DESG for
damages.
The ISU then appealed the case to the German Federal Civil Court, which
upheld their appeal. Pechstein is now appealing this ruling to the German Federal
Constitutional Court.
For the reaction of the CAS to these Court Proceedings in Germany, see the CAS
Statements of 27 March 2015 and 7 June 2016 on the Pechstein Case on the CAS
ofﬁcial website (www.tas-cas.org) under the section ‘Media Releases’.

93

Ibid.,
Ibid.,
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Ibid.,
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Ibid.,
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Ibid.,
94

para 112.
para 110.
para 133.
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paras 135, 138.
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Dispute Resolution

‘Lex Sportiva’

During its 32 years of operations, the CAS has dealt with a substantial number of
cases covering a wide range of sports-related legal issues. Although CAS arbitrators
are not generally obliged to follow earlier decisions and obey the sacred Common
Law principle of ‘stare decisis’ (binding legal precedent),99 in the interests of
comity and legal certainty, they usually do so.100 As a result of this practice, a very
useful body of sports law is steadily being built up.101
However, one of the difﬁculties faced by the CAS in its desire to develop a ‘Lex
Sportiva’ and provide some degree of legal certainty and consistency stems from
the fact that, generally speaking, CAS proceedings and decisions are a matter of
private law and conﬁdential to the parties.
CAS is a private arbitral body and therein lies the paradox: the need of the
sporting community ‘not to wash its dirty sports linen in public’; and the need of the
wider public to know how cases are being decided, for future guidance and reference. As regards the conﬁdentiality of CAS Ordinary Proceedings, Article R43 of
the CAS Code of Sports-related Arbitration 2016 provides as follows:
Proceedings under these procedural rules are conﬁdential. The parties, the arbitrators and
the CAS undertake not to disclose to any third party any facts or other information relating
to the dispute or the proceedings.

However, the last sentence of this article provides the following exceptions to
the general rule of conﬁdentiality:
Awards shall not be made public unless all parties agree or the Division President so
decides.

However, as regards the conﬁdentiality of CAS Appeal Proceedings, Article R59
of the CAS Code of Sports-related Arbitration 2016 provides in para 5 as follows:
The award, a summary and/or a press release setting forth the results of the proceedings
shall be made public by the CAS, unless both parties agree that they should remain
conﬁdential.

Thus, in CAS Appeal cases, the emphasis is more on publication of the Awards
and less on conﬁdentiality, unless both parties agree otherwise, and, therefore, in
this particular respect, this provision goes some way towards encouraging the
development of a ‘Lex Sportiva’ In practice, more CAS Awards are being published, especially on the CAS ofﬁcial website, which contains a CAS Jurisprudence
Archive section.
99

See UCI v J. 7NCB, CAS 97/176 Award of 28 August 1998, 14.
But see the CAS Appeal Awards in Webster (30 January 2008), Matuzalem (19 May 2009) and
Shakhtar (28 September 2011) and try to reconcile them!
101
See further on this J.A.R. Nafziger, ‘Arbitration of Rights and Obligations in the International
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et al 2006, pp. 409–454.
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The extent to which the CAS is contributing to a discrete body of sports law (‘lex
sportiva’) is a complex and controversial subject and divides academics and
practitioners alike.102 In fact, an entire book could be devoted to this subject.
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Chapter 14

Some Other Landmark Sports Cases

Abstract In this chapter we look at some key cases which have, in certain respects,
shaped the future of sports law and which are not covered elsewhere in the book.
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Introductory

Within the conﬁnes of this book, we cannot, of course, cover everything in the rich
and evolving ﬁeld of Sports Law, but in this chapter we include some other sports
law landmark cases, which have had a particular impact on the development of
Sports Law in past years.
For further information on and analysis of these and other important sports law
cases, see ‘Leading Cases in Sports Law’ edited by Prof. Jack Anderson,1 especially
in relation to the reasoning of the Court in the VANOC case (see Sect. 14.5).
1

Anderson 2013.
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Aga Khan and the Jockey Club Case2

In this case, the Applicant, the Aga Khan, sought to apply for a judicial review of a
decision by the UK Jockey Club, in order to quash a decision that a horse owned by
him should be disqualiﬁed for failing a drugs test.
The English Court of Appeal held that, although the Jockey Club controlled
most of the horse racing in the UK, it was not, in any sense, an organ of the
Government. On the contrary, it was a private organisation, bound to its members
by contract, and, therefore, the appropriate remedies against it were matters of
private law and there was neither the amenability, nor the scope, for judicial review
of the decision of this Sports Body.
Judicial review lies against the decisions of public bodies and not against those
of private ones.

14.3

USADA and Montgomery Case3

The claimant in this case, the United States Anti-Doping Agency (USADA), is the
independent Anti-Doping Agency for Olympic sports in the United States and is
responsible for managing the testing and adjudication process for doping control in
the US.
The respondent, Tim Montgomery, was an elite and highly successful American
track and ﬁeld athlete. As a sprinter, he had won numerous titles, including world
championship and Olympic gold medals, as well as world record.
In 2004, USADA informed Montgomery that it had received sufﬁcient evidence
to indicate that he was a participant in wide-ranging doping conspiracy implemented by the Californian-based Bay Area Laboratory Cooperative (BALCO).
USADA sought to ban Montgomery for four years. The legal issue in this case
revolved around the fact that USAD had charged Montgomery with the violation of
applicable IAAF an Anti-Doping Rules, even though Montgomery had never tested
positive in any in-competition or out-of-competition doping tests.
The matter proceeded directly to a hearing before the CAS. The CAS Panel in
this case held that doping offences can be proved by a variety of means and,
therefore, for instance, in the absence of any adverse analytical ﬁnding, other kinds
of evidence can be substantiated. Amongst these ‘alternatives’ could be uncontroverted testimony of an entirely credible witness, sufﬁcient to establish that the
athlete has admitted to using prohibited substances in violation of applicable
Anti-Doping Rules. Additionally, the CAS held that USADA bore the burden of
proving, by strong evidence commensurate with the serious claims made in the case
that the athlete had committed the doping offences.
2
3

R. v Disciplinary Committee of the Jockey Club ex p. the Aga Khan [1993] 1 WLR 909.
CAS 2004/O/645.
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An important feature of the CAS Award was the discussion as to whether a
‘beyond reasonable doubt’ or ‘comfortable satisfaction’ standard of proof should
apply in determining doping claims against athletes. The CAS Panel had no doubt
and is more than comfortably satisﬁed that Montgomery committed the doping
offences concerned.

14.4

Karen Murphy Case4

The FA Premier League (FAPL) regulates and runs premier league football in
England.
FAPL’s activities include the commercial exploitation of the associated broadcasting rights.
In maximising the value of them to its member clubs, FAPL grants licenses in
respect of these rights for live transmission on a territorial basis for three-year
terms.
In order to protect the territorial exclusivity of all the broadcasters, they each
undertake, in their licence agreements with FAPL, not to supply decoding devices
that allow their broadcasts to be decrypted for the purpose of being used outside the
territory for which the licence has been granted.
In the UK, certain restaurants and bars began using foreign decoding devices to
access Premier League Matches. FAPL took the view that these activities were
harmful to its interests, as they undermined the exclusivity of the rights granted in a
given territory and hence their value.
Consequently, FAPL and others brought three test cases before the English High
Court. Two of the legal actions were against suppliers (QC-Leisure, AV Station,
etc.) to public houses of equipment and satellite decoder cards that enabled
reception of programmes of foreign broadcasters, including NOVA. The third
action was brought against the operators of four public houses that screened live
premier league matches using a foreign decoding device.
Karen Murphy, the manager of a public house in Portsmouth, procured a NOVA
decoder card to screen Premier League Matches in her pub. She was convicted of
two offences under the UK Copyright Designs and Patents Act 1988.
She appealed these convictions to the English High Court, taking a similar
position to QC Leisure. In both proceedings, the Court decided to stay the proceedings and to refer a series of questions to the ECJ for a preliminary ruling on
them.
The ECJ held that any laws and contractual provisions that seek to prevent
cross-border trade within the EU in satellite decoders that have been lawfully placed
on the market in one EU Member State are contrary to the EC Treaty rules in

4

Cases C-403/08 and C-429/08, FA Premier League Ltd and Others v QC Capital Leisure and
Others, and Karen Murphy v Media Protection Services Ltd, 4 Oct 2011.
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promoting the free movement in services and prohibiting anti-competitive agreements and practices.
In particular, the ECJ ruled that the current practice of auctioning football TV
rights based on territorial exclusivity leads to the partitioning of markets and an
“artiﬁcial price difference” and that these results “are irreconcilable with the fundamental aim of the Treaty, which is completion of the internal market.”
There was, however, one crumb of comfort to the FAPL—perhaps an important
one in practical terms: the ECJ recognised the copyright of the FAPL in the
‘Premier League Anthem’; pre-recorded coverage of highlights of recent matches;
and graphics.

14.5

Sagen and Vancouver Olympic and Paralympic
Games’ Organizing Committee Case5

In this case, legal proceedings were brought by elite women ski jumpers against the
Vancouver Organizing Committee for the 2010 Olympic and Paralympic Winter
Games (VANOC) for a declaration that, if VANOC planned the staging of ski
jumping events for men at these Games, then a failure to do the same for women
would infringe their equality rights guaranteed under Section 15(1) the Canadian
Charter of Rights and Freedoms (the Charter).
The Supreme Court of British Columbia found that:
(a) hosting and staging these Games was a “governmental activity” being carried
out by VANOC, and, therefore, VANOC was subject to the Charter;
(b) VANOC planned to organise ski jumps for men but not for women; and
(c) that this difference in treatment discriminated against the female skiers.
But the Court concluded, nevertheless, that there was no violation of the Charter.
On an appeal by the skiers against this ruling, the Court of Appeal dismissed
their appeal, holding that the Charter did not apply to the selection of events for the
Games, and also, even it did apply, failure to include a women’s ski jumping event
in the Games would not amount to a breach of Section 15(1) of the Charter!

Reference
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5

Sagen v VANOC [2009] BCCA 522.

Chapter 15

Conclusion

Sport is important and special to so many people for so many reasons around the
world—as players and spectators alike—and this is encapsulated in the legal
concept of ‘the speciﬁcity of sport’ and its application to a variety of practical
situations, not least in an economic and business sense, which, as noted in this
book, is a common theme running through various aspects of Sports Law at the
National, European and World levels.
But this does not mean that sport is special and should be treated as such in all
cases; neither does it mean that sport, sports persons and sports bodies, as we have
seen, should be treated differently and be above the Law.
But, of course, circumstances alter cases, and there may well be situations in
which a so-called ‘sporting exception’ should apply. It is very much, to use a
sporting metaphor, a matter of ‘horses for courses’. But, it is also something of
which sports persons, lawyers administrators, promoters and marketers, as well as
students of the subject, should be particularly cognisant.
The emergence and importance of ‘sports law’ in the above sense is wellrecognised by Beloff, Kerr, and Demetriou, all of whom are practitioners, in the
following terms:
[…] the law is now beginning to treat sporting activity, sporting bodies and the resolution
of disputes in sport, differently from other activities or bodies. Discrete doctrines are
gradually taking shape in the sporting ﬁeld […]. English courts are beginning to treat
decisions of sporting bodies as subject to particular principles.1

In other words, as already mentioned, sport is considered to be ‘special’ and, as
such, is deserving, in certain circumstances, of ‘special treatment’ from a general
legal point of view. This is certainly true at the EU level reflecting the views of the
European Commission and the European Court of Justice, where the term the
‘speciﬁcity of sport’ (also referred to, particularly by Sports Governing Bodies, as
the ‘sporting exception’) has been coined and is widely considered in various

1

Beloff et al 1999, p. 3.
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Commission rulings and Court decisions in sports cases and also in the European
Commission ‘White Paper’ on Sport of July 2007.2 This term refers to the special
characteristics and dynamics of sport that have been recognised in the ‘White
Paper’ and also in the so-called ‘Sport Article’ in the Lisbon Treaty of 2009.3
Additionally, Messrs. Lewis and Taylor, both academics and practitioners, have
the following to say on the subject of ‘sports law’:
[…] the editors share the belief of many writers in the ﬁeld that in at least some areas, for
example where international institutions such as the Court of Arbitration for Sport review
the decisions of sports governing bodies, a separate and distinct body of law inspired by
general principles of law common to all states is in the process of development.4

Certainly, as we have also seen, CAS, during its 32 years of operations to date, is
contributing to and establishing an emerging and so-called ‘Lex Sportiva’.
Sports Law, in its widest sense, is a vast, evolving and, at times, highly complex
and technical subject. Take, for example, the FIFA Transfer Rules, particularly
those on the education and training compensation and solidarity contributions, and
readers may well need a cold towel in order to get their heads round them and make
sense of them!
Of course, within the conﬁnes of this book, it has only been possible to scratch
the surface of such a broad and fascinating subject, but the author hopes that this
introductory guide has whetted the reader’s appetite to delve in more detail into the
fascinating ﬁeld of International Sports Law, which will continue to challenge the
world of sport and its administrators, practitioners, students and followers long into
the future.
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